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ABSTRACT 
Photography Distinguishes Itself: 
Law and the Emerging Profession of Photography in the 19th Century United States 
Lynn Berger 
 
This dissertation examines the role of the law in the development of photography in nineteenth 
century America, both as a technology and as a profession. My central thesis is that the social 
construction of technology and the definition of the photographic profession were interrelated 
processes, in which legislation and litigation were key factors: I investigate this thesis through three 
case studies that each deal with a (legal) controversy surrounding the new medium of photography 
in the second half of the nineteenth century. Section 1, “Peer Production” at Mid-Century, 
examines the role of another relatively new medium in the nineteenth century – the periodical press 
– in forming, defining, and sustaining a nation-wide community of photographers, a community of 
practice. It argues that photography was in some ways similar to what we would today recognize as a 
“peer produced” technology, and that the photographic trade press, which first emerged in the early 
1850s, was instrumental in fostering knowledge sharing and open innovation among photographers. 
It also, from time to time, served as a site for activism, as I show in a case study of the organized 
resistance against James A. Cutting’s “bromide patent” (1854-1868). Section 2, Spirit 
Photography, Boundary-Work, and the Socio-Legal Shaping of Photography, focuses on the 
attempts of Oscar G. Mason and other photographers to get “spirit” photographer William H. 
Mumler behind bars for fraud and deception in 1869. Seeking to uphold the image of photography 
as a scientific, mechanically objective technology, and that of the photographer as an honest, 
trustworthy, and honorable professional, these photographers turned the courtroom into an arena 
for both the social construction of technology and for policing the boundaries of the photographic 
profession. Section 3, “Privacy, Copyright, and Photography in the United States, is about a 
question that photographers, publishers, courts and legislators spent much of the nineteenth century 
struggling to answer: who was the rightful author, and therefore owner, of a photograph? The 
Section details why that question arose when it did – in the final third of the nineteenth century – as 
well as the different ways in which photographers, their opponents, and representatives of the law 
struggled to define the nature of photography along with the meaning of photographic copyright. It 
also deals with the emergence, around the turn of the century, of a third party claiming ownership in 
the photograph – the sitter – and with how the “right to privacy” was formulated in part to 
accommodate that party. Finally, this third Section reveals the sometimes contradictory and often 
quite resourceful ways in which both the advocates and adversaries of photographic copyright 
enlisted the right to privacy in order to back up their own property claims, even when the nascent 
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Introduction: Photography and Law in the Nineteenth Century United States 
 
1. 
In 1894, the American Amateur Photographer published an essay by William George Oppenheim 
titled “Photography and Law.” Oppenheim was a lawyer as well as an avid amateur photographer 
– he was a member, for instance, of the New York Society of Amateur Photographers – and he 
frequently wrote articles on legal questions surrounding photography. In this particular instance, 
he started off by observing that “Photography and law in some respects bear resemblance to 
each other.” Both practices, he explained, “require proofs”; both are “prolific in negatives and 
positives”; and “a great deal of paper” is used in both. Also, “daylight” has the tendency to 
“spoil” many an exposure as well as many a lawsuit; and finally, neither photographers nor 
lawyers can ever be certain “that their efforts will be successful.”1  
 Of course, Oppenheim drew up these parallels between law and photography mostly in jest 
– nothing like a joke to draw in and enthuse readers who might not automatically be interested in 
the subject of an article.2 At the same time, the observation was not entirely absurd – or at least, 
the relation it implied between photography and the law wasn’t. For Oppenheim wrote his article 
at the end of a century that had seen both the introduction of photography and its subsequent 
entanglement, in a wide variety of ways, with the law – a fact that must have escaped the notice 
of few, if any, of the readers of the American Amateur Photographer.  By the mid-1890s, for instance, 
American photographers and publishers were engaged in a heated struggle over the meaning and 
rightfulness of photographic copyright; also around that time, the existence of a legal “right to 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 William George Oppenheim, “Photography and Law,” The American Amateur Photographer 6, no. 2 (February, 1894): 
63. 
 
2 Oppenheim’s conflation of the metaphorical and literal meaning of “requiring proofs,” “positives and negatives,” 
and “daylight” signals that the comparison between photography and the law is meant to be taken lightly; his mild 
castigation of lawyers and their excessive paperwork humorously referenced a commonly held stereotype; and his 






privacy” was becoming a nationally debated topic, occasioned, in part, by new developments in 
photographic technology and practice.3 Earlier in the century, the status of photography as an 
objective, truthful medium on the one hand, and a rational, gentlemanly profession on the other, 
had been struggled over in court, while patent law and patent litigation had galvanized and united 
an entire community of photographers around the core values of openness, sharing, and 
collaboration.  
This dissertation examines the intersection of technology, the law, and a community of 
practice in the nineteenth-century United States. To be more precise, it is about photography as a 
new medium in nineteenth-century America; about the photographers who built an identity, a 
community, and a professional ethics around that new medium; and about the ways in which 
they enlisted, circumvented, and sometimes even changed the law in the course of that 
enterprise.  
Photography in the nineteenth century United States was, as historian Mary Warner 
Marien has put it, both “an idea, shaped by social concerns and inherited concepts, [as well as] a 
burgeoning visual practice.”4 As such, it was many things at once: a revolutionary new 
technology; an aid to art and science; and a symbol both of innovation and progress. 
“Photography is to art what the luxuriously equipped transcontinental express train is to the 
four-horse mail-coach of other days,” said a member of New York’s American Institute as he 
looked back on photography’s first fifty years: “what the telephone and telegraph are to the old 
methods of mail conveyance; what the modern improved house is to the home of our 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
3 These developments included the introduction of small, hand-held, “instantaneous” cameras as well as the steady 
adoption of half-tone technology for the reproduction of photographic images in print.  
 
4 Mary Warner Marien, Photography and Its Critics: A Cultural History, 1839-1900 (Cambridge, UK: Cambridge 






forefathers; what the electric light is to the ‘lamp of other days.’”5 It was also: a respectable 
pastime for the genteel amateur, a luring business opportunity for the jack-of-all-trades, and a 
tool for visual communication and the expression of identity for scores of consumers. And, for 
the members of the “photographic establishment” featured in this dissertation – ambitious 
professionals, respectable amateurs, and the editors of the photographic trade press –
photography was something we would nowadays recognize as a “commons-based, peer 
produced” technology: innovation and development came chiefly from its practitioners, and an 
ethic of openness, sharing, and community prevailed among them.6 In order to protect and 
maintain this specific interpretation of the new medium, the members of the photographic 
establishment (which began to take shape at mid-century) often sought recourse to the law – if 
they didn’t find themselves opposed to it. 
 All media were once new media, and, as media scholar Lisa Gitelman has pointed out, 
when media are new they are “not yet accepted as natural.”7 When a new medium – or, more 
broadly, a new technology – is first introduced, its status, its proper uses, and conventions 
regarding whoever is best suited to determine those uses are still up for grabs – and several 
constituencies employ a variety of strategies as they compete over its correct “interpretation.”8 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
5 D.R. Garden, “The American Institute: Its Past and Future. Address before the Photographical Section of the 
American Institute at the Reunion at Fort Lee, August 1886,” Anthony’s Photographic Bulletin 17, no. 17 (September 11, 
1886): 521. 
 
6 On peer production, see for instance Yochai Benkler, “Commons-Based Strategies and the Problems of Patents,” 
Science 305, no. 5687 (2004); Yochai Benkler and Helen Nissenbaum, “Commons-based Peer Production and 
Virtue,” The Journal of Political Philosophy 14, no. 4 (2006) and Josh Lerner and Jean Tirole, “The Economics of 
Technology Sharing: Open Source and Beyond,” The Journal of Economic Perspectives 19, no. 2 (2005). 
 
7 Geoffrey B. Pingree and Lisa Gitelman, “What’s New About New Media?” in New Media 1740-1915, eds. Lisa 
Gitelman and Geoffrey B. Pingree (Cambridge, MA: MIT Press, 2003): xii. 
 
8 On “interpretative flexibility,” and on the social construction of technology in general, see Trevor J. Pinch and 
Wiebe E. Bijker, “The Social Construction of Facts and Artifacts: Or How the Sociology of Science and the 
Sociology of Technology Might Benefit Each Other,” in The Social Construction of Technological Systems, eds. Wiebe 
Bijker, Thomas P. Hughes and Trevor Pinch (Cambridge, MA: MIT Press, 1987); and Wiebe Bijker and John Law, 





That the law was implicated in the making of both photography and photographers in the 
nineteenth century should not come as a surprise. After all the law, as historian of technology 
Sheila Jasannoff observed two decades ago, often plays a “fundamental role in constructing the 
fit between technological artifacts and their social context.”9 The law – legal institutions, actors, 
procedures and formal languages – shapes the meaning a new technology acquires in people’s 
everyday lives by sanctioning certain meanings or uses and restricting or even prohibiting others. 
Also, technological change frequently requires “the readjustment of existing human behaviors, 
institutions, and relationships” – all of which are governed, to a great extent, by law. In addition, 
conflicts over the proper meaning and use of new technologies can end up being resolved, at 
least partly, in court – think, for example, of conflicts over intellectual property. And the shaping 
is mutual: new technologies, by enabling “new modes of conduct – and sometimes foreclose[ing] 
old ones,” can call into question “notions of fundamental significance to the law, such as agency, 
causality, rights, responsibility, and blame.”10  
This dissertation, then, details some of the legal strategies – litigation, but also lobbying 
legislators and collective action to circumvent existing rules and regulations – engaged by the 
mid-nineteenth century photographic establishment as it sought to shape photography according 
to its own vision, its own interpretation. As such, it brings to light not only the role of law in the 
history of photography as a socially constructed technology, but also that of photography as an 
emerging profession. How did the first and second generations of American photographers 
conceive of their medium, and how did they try to convince others of their interpretation? How 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
  











did they think innovation ought to proceed, and what did they do to accommodate that process? 
Where did they believe the boundaries of their profession to lie, and how did they seek to police 
them? And how, finally, did the law figure into all of this? 
 
2.  
Photography was first introduced in France in 1839, and traveled to the United States the very 
same year. Among the first Americans to take up photography were Samuel F.B. Morse, the 
painter as well as the inventor of the electrical telegraph, and John William Draper, a respected 
chemist at New York University; other early adopters in the United States included manufacturer 
Alexander Wolcott, lens-maker Henry Fitz, and engineer Coleman Sellers.11 Together, these 
pioneers represented the various dimensions of the new medium of photography: from the get-
go, photography was at once an art, a science, a technology, and a business. 
Photography’s historiography was born along with the new medium: many of the first 
technical manuals, for instance, contained sections detailing how photography had come to be. 
For much of the nineteenth century, these histories presented a narrative of increased technical 
refinement: a history of ever more sophisticated and faster emulsions, lenses, and cameras.12  By 
the early twentieth century, photographic history took a turn towards art history, as 
photography’s historians began to focus less on the medium’s technical underpinnings and more 
on photographic aesthetics, style, and form. By that time, the work and rhetorical strategies of 
the Pictorialists and the Photo-Secessionists had quite convincingly made the case that 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
11 For more on these initial forays, and their interdisciplinary nature, see Robert Taft, Photography and the American 
Scene: A Social History, 1839-1889 (New York: Dover 1964 [1938]); William Welling, Photography in America: The 
Formative Years, 1839-1900 (Albuquerque: University of New Mexico Press, 1978); Gregory A. Wickliff, “Light 
Writing: Technology Transfer and Photography to 1845,” Technical Communication Quarterly 15 no. 3 (2006); and Sarah 
Kate Gillespie, One Thing New Under The Sun: The Cross-Currents of Art, Science and Technology in the Early American 
Daguerreotype, 1839-1851 (Cambridge, MA: MIT Press, 2016). 
 






photography, too, could be a form of high art. In 1937, art historian Beaumont Newhall 
published Photography: 1839-1937; this catalogue to the eponymous and influential survey 
exhibition at the Museum of Modern Art emphasized aesthetic style, formal analysis, and 
canonical images. It would go through several editions over many decades and has served as the 
urtext for much of the history of photography written in the last century: art history, then, 
became the go-to the model for photography’s historians.13  
One of the consequences of this art-historical turn in the historiography of photography, 
as historian Tanya Sheehan has put it, was that the nineteenth century has been recast as, chiefly, 
“a period when the fledgling medium strove to become a legitimate art.”14 In this telling, a 
determined subset of photographers, battling the perception of photography as a “merely 
mechanical” practice, incorporated the rhetoric, aesthetic conventions and institutional models of 
the fine arts in order to get artistic recognition for their work.15 This is a true story – but a 
complete story it is not. Photography was never only a would-be art: it was also a science, a peer 
produced technology, and, importantly, a commercial practice – or, in the words of historian 
Geoffrey Batchen, “a business and a manufacturing space within an emerging industrial and 
capitalist context.”16 These are aspects of photography’s identity that art history, with its 
emphasis on proper names, individual artist-geniuses, and aesthetics, is ill-equipped to handle; 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
13 Ibid. 
 
14 Tanya Sheehan, Doctored: The Medicine of Photography in Nineteenth-Century America (University Park, PA: Penn State 
University Press, 2011): 3. 
 
15 Michael Griffin, “Between Art and Industry: Amateur Photography and Middlebrow Culture,” in On the Margins of 
Art Worlds, ed. Larry Gross (Boulder: Westview Press, 1995). 
 






and in the final decades of the twentieth century, a new generation of critics began to challenge 
this dominant approach and to call for new kinds of photographic histories.17  
As a result, the past two decades have seen a flourishing of scholarly inquiry into aspects 
of the medium’s history that had, for so long, been the designated “other” of photographic 
history – including everyday snapshot photography, photojournalism, survey photography, 
photographic albums, and so on.18 Recently, Tanya Sheehan has studied the role of medicine as a 
metaphor for commercial photographic practice in the nineteenth-century United States; Jennifer 
Tucker has examined the social construction of scientific photography in nineteenth-century 
England; and Sarah Kate Gillespie has unearthed the “cross-currents” of art, science, and 
technology in the American daguerreotype era.19 What these narratives have in common is a 
move away from art-historical preoccupations in order to focus, instead, on the ways in which 
photography, along with its seemingly self-evident attributes of objectivity and truthfulness, has 
been socially constructed. Instead of taking photography to be essentially and self-evidently 
associated with things like objectivity, documentation, and indexicality, as former historians or 
critics may have done, these authors argue that what seems natural was in fact the result of visual 
and rhetorical strategies. They also show this construction to have been, importantly, a collective 
and collaborative process, involving fairly large numbers of relatively anonymous photographic 
“workers,” as they often liked to call themselves, rather than a few recognized genius-inventors 
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or artists.20 They thus bring us “another kind of history of photography” – the kind that, to cite 
Geoffrey Batchen once more, is both “possible and necessary, if this medium is at last to be 
represented in all its social and cultural complexity.”21 After all, the photography that most of us 
encounter, interact with, and communicate through on a daily basis often has very little to do 
with high art, famous photographers, and the canon of iconic images. 
 
3. 
Building upon and adding to this recent broadening of the history of photography, this 
dissertation highlights the role of the law in the development of photography in nineteenth-
century America, both as a technology and as a profession. To be clear, I do not pretend to 
provide a comprehensive overview of all the ways in which photography and the law have 
interacted in the past.22 Nor is this dissertation about the law’s use of photography – about 
photographs as evidence in court, or photography as a tool for crime control, for identification, 
for surveillance, and so on. While many fine scholars have discussed photography as a tool of 
power and with that, of law and order, the role of the law in the social construction of 
photography has been explored much less, if at all.23 But both the use of – and organized 
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resistance to – the law were integral to the ways in which photographers set about shaping their 
professional identity along with their new technology – and so I am less interested in what 
photography has done for the law, than I am in what the law has done for photography. 
My central thesis is that the social construction of technology and the definition of the 
photographic profession were interrelated processes, in which legislation and litigation were key 
factors. This was true, in any case, for the community of practice headed by elite professional 
and gentleman amateur photographers that helped determine the social and cultural face of 
photography, as I argue in three case studies that each deal with a legal controversy surrounding 
the new medium of photography in the second half of the nineteenth century. 
Section 1, “Peer Production” at Mid-Century, examines the role of another relatively 
new medium in the nineteenth century – the periodical press – in forming, defining, and 
sustaining a nation-wide community of photographers. It argues that photography in some ways 
was what we would today recognize as a “peer produced” technology, and that the photographic 
trade press, which first emerged in the early 1850s, was instrumental in fostering knowledge 
sharing and open innovation among photographers. The trade press also, from time to time, 
served as a site for activism, as I show in a case study of the organized resistance against James 
A. Cutting’s “bromide patent” (1854-1868). This resistance took place at a time when the patent 
system was under attack for the many abuses it allowed and when the United States went 
through its first “patent litigation explosion”; in this context, prominent members of the 
photographic community advocated an alternative way of stimulating and rewarding innovation 
than the official system established by law.  
Section 2, Spirit Photography, Boundary-Work, and the Socio-Legal Shaping of 
Photography, focuses on the attempts of Oscar G. Mason and other photographers to put 





to uphold the image of photography as a scientific, mechanically objective technology, and that 
of the photographer as an honest, trustworthy, and honorable professional, the members of one 
of the oldest photographical societies in the United States – the Photographic Section of the 
American Institute, or PSAI – produced evidence and testified in court during a sensational pre-
trial hearing that was meant to determine whether Mumler, who professed the ability to 
photograph the ghosts of the departed, should come before a grand jury. Turning the courtroom 
into an arena for both the social construction of technology and for policing the boundaries of 
the photographic profession, these photographers mobilized the law so as to shape the public 
perception of photography. Although they failed to convince the judge, and with that, probably, 
the public, of what they saw as Mumler’s fraudulence, the episode did serve to communicate, to 
the rest of the photographic community, what constituted “good” photographic behavior, and 
what didn’t.  
Section 3, Privacy, Copyright and Photography in the United States, is about a 
question that became increasingly pressing after the 1865 extension of copyright to photography, 
and that photographers, publishers, courts and legislators would spend the rest of the century 
struggling to answer: who was the rightful author, and therefore owner, of a photograph? This 
Section is about why that question arose when it did – in the final third of the nineteenth century 
– and about the different ways in which photographers, their opponents, and representatives of 
the law struggled to define the nature of photography along with the meaning of photographic 
copyright. It also deals with the emergence, around the turn of the century, of a third party 
claiming ownership in the photograph – the sitter – and with how the “right to privacy” was 
formulated in part to accommodate that party. Finally, this third Section details the sometimes 





photographic copyright enlisted the right to privacy in order to back up their own property 
claims, even when the nascent privacy right was meant to curtail the power of both these parties.  
In order to understand what was going on in each of these controversies, I draw on 
methods and concepts developed in a number of scholarly fields, including media history, science 
and technology studies, sociology, and anthropology.  
From media history, I derive the notion that there is a moment, “before the material 
means and the conceptual modes of new media have become fixed, when such media are not yet 
accepted as natural, when their own meanings are in flux” – and that it is precisely this moment 
that is most insightful for the scholar wishing to understand how the nature and meaning of 
media come to be.24 Media historians and new media scholars also recognize that media need not 
be new only once; they can renew themselves, or be forgotten and be re-introduced.25 This is an 
especially important insight in the case of nineteenth century photography, whose underlying 
technology went through several iterations that each required new rounds of negotiation among 
various stakeholders. I also focus on the importance, for the social construction of photography, 
of another important and relatively new medium in the nineteenth century: the magazine, or, to 
be more precise, the photographic periodical press.  
The idea of “interpretative flexibility,” developed in science and technology studies, 
captures what media historians recognize as well: that different groups, or “stakeholders,” can 
have very different interpretations of a technology when it is new, including of its technical 
characteristics.26 Moreover, as historians of media and technology show time and again, the 
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struggle between different stakeholders over the “correct” interpretation of a new medium or 
technology is often a struggle over authority, control, and, especially, jurisdiction.  
This brings me to the sociology of science and of the professions, which has developed 
the concept of “boundary-work” to describe the ongoing labor in which a specific occupational 
group engages to police the boundaries of its profession, and to maintain jurisdiction over it.27 
Many of the legal struggles and strategies described in this dissertation can be seen as an attempt, 
on the part of the photographic community, to gain and retain control not only over the 
interpretation of photography as a technology, but also over the jurisdiction of photography as a 
professional and collaborative pursuit.  
In a century that saw the maturation and coming to prominence of the American legal 
profession, the law also played an important role in the emergence of photography as a 
profession.28 Professions, as sociologist Magali Sarfatti Larson put it in her study of the rise of 
professionalism in nineteenth-century America, “are occupations with special power and 
prestige,” rewards granted them by society because professions “have special competence in 
esoteric bodies of knowledge linked to central needs and values of the social system, and because 
professions are devoted to the service of the public, above and beyond material incentives.”29 As 
nineteenth-century photographers sought to attain and protect professional status, they assumed 
many of the institutional trappings of other, more established professions, such as law and 
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medicine: they founded associations, launched journals, and engaged in prolonged processes of 
self-regulation and self-policing. They also tried to instill a certain measure of disinterestedness 
among the members of their profession, and to convince the public that they were a rational, 
trustworthy, and service-oriented tribe. 
These efforts not withstanding, photography as a whole never did attain all the 
characteristics generally attributed to professionalism, including high barriers to entry, licensing, 
or formalized education. Many “practical photographers” active in the nineteenth century may 
well have considered themselves tradesmen or craftsmen rather than the members of a (would-
be) profession, conceiving of their occupation mostly in commercial terms. Also, some of the 
photographers who orchestrated the emergence of photography as a profession were in fact 
amateurs – men who had made their fortunes elsewhere and as such were not dependent on 
photography for their livelihoods at all. Even so, the word “profession” was used at least as often 
by the photographic establishment as were other terms to describe photography, like “art-
science” or “progressive art.” 
In any case, professionalization, in the words of Sarfatti Larson, is “the process by which 
producers of special services [seek] to constitute and control a market for their expertise.”30 This 
is exactly the process in which photographers in the second half of the nineteenth century were 
engaged, and in which the law often played an important role.31 In their case, though, 
professionalization depended not only on what Larson calls “marketable expertise” or 
“competence in esoteric bodies of knowledge” but also on a new technology: photography – or, 
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to be more precise, the camera and its attendant chemical and mechanical processes of 
sensitizing, developing, and printing. The extent to which society was willing to grant 
photography the special privileges of professionalism therefore hinged entirely on its view of 
photography as a medium and a technology. This, again, is why the professionalization of 
photographers and the social construction of photography went hand in hand: they were 
interrelated processes, both defined by persuasion, struggle, and control.32  
Finally, in order to describe this photographic community so engaged in the social 
construction of photography as a technology as well as a profession, I have found the concept of 
a “community of practice” especially useful. Coined relatively recently within anthropology, the 
term denotes the age-old phenomenon of a group of people “who share a concern or a passion 
for something they do and learn how to do it better as they interact regularly.”33 The 
photographic establishment featured in this dissertation was just that, and the photographic 
press, especially, was key in enabling its members’ regular interaction. In addition, the 
photographic press fostered the development of what Benedict Anderson has called an 
“imagined community” of photographers, geographically and socially dispersed but bound 
together by a shared set of beliefs and values.34  
These concepts – interpretative flexibility, boundary-work, professionalization, 
community of practice, and so on, have informed my take on the primary source materials that 
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form the backbone of this dissertation. Here I should add that the focus of this dissertation is 
not on images, as has long been common in the historiography of photography, but on texts. To 
the extent that images are included, they serve as illustrations or examples of the rhetorical, legal, 
and professional tactics under examination – indeed, the photographs that occur in these pages – 
like Frederick F. Gutekunst’s portrait of General Grant, Napoleon Sarony’s portrait of Oscar 
Wilde, or Oscar G. Mason’s fake “spirit” photograph featuring Dr. Reiss of Bellevue Hospital – 
matter less to me for what they depict and how than for how their makers (and occasionally their 
subjects) viewed them within the legal-economic context of the mid- to late nineteenth century.  
Instead, my primary source material consists of articles published in those photographic 
journals that were so germane to the holding-together of the imagined community of 
photographers in the United States – in particular, the Photographic and Fine Art Journal, the 
American Journal of Photography, and the Philadelphia Photographer. It is in the pages of these journals 
that many of the legal strategies at the heart of my case studies were formulated and 
disseminated, and in studying them I have paid especially close attention to the rhetoric their 
authors employed. In addition, I have used court transcripts, as well as articles from newspapers 
and general interest magazines related to the case studies in question.   
 
4. 
The legal controversies featured this dissertation all took place in the second half of the 
nineteenth century, and for the most part they were centered in and around New York City. 
They involved serious amateur photographers such as George William Oppenheim, but also the 
editors of photographic journals, studio photographers, scientists interested in photography, and 
photographers interested in science. The American Photographic Society (APS), later renamed 





characters that appear in this dissertation, and as an association it symbolized the values 
espoused by the photographic establishment at large.  
The preliminary meeting of the American Photographic Society was held on February 26, 
1859, in the lecture room of the American Institute on 351 Broadway in New York, and the 
society soon became one of the most prominent photographic societies in the United States.35 Its 
charter members included Charles A. Seeley, editor of the American Journal of Photography, whose 
journal soon became the society’s house organ; Henry Hunt Snelling, editor of the Photographic 
and Fine Art Journal; portrait photographer Abraham Bogardus and lithographer Napoleon 
Sarony; Lewis M. Rutherford, an astrophysicist and astronomer; Cooper Institute founder Peter 
Cooper; Scientific American editor Robert MacFarlane, and approximately fifty other “prominent 
and well-known citizens.”36 Among members who later joined the society’s ranks were Oscar G. 
Mason, who had set up and ran the photographic department at Bellevue Hospital and who 
would serve for the rest of the century as the Society’s secretary; and Henry J. Newton, the 
prominent amateur photographer who in later years would be its president.    
The society was set up along the lines of a “learned society” – of which, in the nineteenth 
century, there were many.37 At its monthly meetings members presented papers, followed by 
discussion; members also frequently formed “experimental committees” to test new formulas, 
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products, or theories.38 Clearly, science was the model for this society, and notions of openness, 
sharing, and collaboration pervade the reports of its meetings as well as many of the articles 
published in the photographic press of that time. Still, photography by then was also already a 
commercial practice, and some of these “scientific” values stood uncomfortably with that reality: 
the disinterestedness and collaboration associated with science for example  could be hard to 
square with the competition and money-making of business. 
This after all was New York in the late 1850s, the nation’s center of commerce and 
manufacturing, with a budding photographic industry already in place. By 1858, in fact, New 
York boasted around two hundred photographic studios, “producing a combined annual 
turnover of $2 million.”39 The era of the daguerreotype had given way to that of the cheaper and 
faster glass–based collodion process, and on Manhattan, Lower Broadway was teeming with 
photographic studios and galleries – including those of Mathew Brady, Jeremiah Gurney, the 
Meade Brothers, Abraham Bogardus, and others.40  The photographic supply houses of Edward 
Anthony, Levi Chapman and Scovill Manufacturing, all located in or near New York, catered to 
the needs of gallery owners as well as to those of smaller studio-operators or itinerant 
photographers.  
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The American Photographic Society became the Photographical Section of the American 
Institute (PSAI) in 1867, a move partly inspired by what, even back then, constituted “one of the 
great problems of the dwellers of Gotham”: rent.41 As part of the American Institute, the city’s 
premier mechanics’ institute, the society no longer had to pay for its own rooms, and could use 
the money raised by membership contributions toward other, more useful ends, such as 
amassing a library. Financial motivations aside, the society’s origins had been with this American 
Institute as well, and that institution, founded in 1829 by some of the city’s leading industrialists 
“for the purpose of encouraging and promoting domestic industry,” was firmly committed to the 
belief that technological progress would bring about economic prosperity.42 As such, already by 
mid-nineteenth century the photographic establishment represented both science – as in, the 
collective, disinterested pursuit of knowledge – and business – or, more precisely, the 
understanding that technological innovation ultimately stood to benefit the individual 
photographer’s bottom line. As, over the course of the century, its members tried to juggle the 
sometimes competing interests of these two domains, or to emphasize one over the other, they 
often felt themselves aided or restricted by the law.  
 
5. 
When I write about the photographic establishment or the photographic community in the 
nineteenth century United States, I’m writing about a virtually all-white, all-male group of middle 
class professionals and upper class amateurs. Of course, white men dominate much of history 
writing already, and when it comes to the history of photography, the United States (together 
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with France and England) is not particularly lacking in scholarly attention either. Recently, 
photography’s historians have worked hard to open up the field to make room for photography 
as it was practiced by non-western and indigenous photographers, for the photography of and by 
minorities, and for the photography of and by women – welcome emancipatory and diversifying 
efforts all.43  
That this dissertation still takes an old-fashioned focus on the United States has to do in 
part with the fact that American culture, as Sheila Jasanoff has noted, “derives its distinctive 
flavor as much from faith in scientific and technological progress as from a commitment – some 
might even say an addiction – to resolving social conflicts through law” – making it an excellent 
site at which to study “socio-legal construction of technology.”44 The law, as the eminently 
quotable Alexis de Toqueville observed two centuries ago, played an especially powerful role in 
American society because there was “hardly a political question in the United States which [did] 
not sooner or later turn into a judicial one.”45 Moreover, the United States, together with 
England, is where the ideal “model” or “image” of professionalism developed its “most 
distinctive characteristics,” emerging as it did in conjunction with laissez-faire capitalist 
industrialization.46 It is in the United States more than in any other country that professionalism 
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shapes “the collective ambitions of occupational categories which in other countries could never 
hope to reach the status of profession.”47 Occupations that in most European societies would 
have been considered either civic or working-class pursuits could, in the United States, aim for 
professional standing. 
When it comes to the conceptualization of photography as a peer produced technology, 
moreover, the United States is an equally logical choice. For the better part of the period under 
study, major photographic innovations and the most rigorous scientific research into 
photography originated in Europe, not the United States.48 Still, within a few months after the 
public introduction of the Daguerreotype in France in 1839, the process had reached American 
shores, with Samuel F.B. Morse and John William Draper setting out to educate themselves and 
others in the process. The two even set up a commercial portrait studio on the rooftop of NYU 
in 1840, immediately sensing the business-opportunities this new and fascinating technology 
presented. By the time of the opening, in 1851, of the Crystal Palace Exhibition in London, 
consensus had it that American daguerreotypes beat those of other countries in terms of 
superiority.49 (Mathew Brady in fact won a gold medal at that Exhibition.) Besides, as Charles 
Seeley, editor of the American Journal of Photography, once wrote in a letter to his British 
counterpart, Americans may not have  
originated here any of the photographic arts, but we have done much towards 
putting them in a useful shape; very many of the little details which are 
elements of success in practice are due to us...We have no Daguerre, Talbot, 
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Archer or Hardwich here, but we have the men who can put their ideas into 
action.50  
While that statement should be taken with a grain of salt – the US had its tinkering photographic 
amateurs, just as England and France boasted commercial photographers –, the business-like 
approach to photography, as well as the kind of collaborative, open innovation ungoverned by 
patent law that interest me in Section 1, took place on a much larger scale in the United States 
than perhaps anywhere else. And the American trade press, central to my research, was uniquely 
vocal in exploring, encouraging, and shaping that approach. Also, by the early nineteenth 
century, as one scholar of the American magazine industry has observed, the United States was 
“the leader in mass media.”51 
In addition, the spiritualism that a number of photographers sought to battle in court – 
the focus of Section 2 – began as a uniquely American phenomenon, and America also bred the 
world’s first and most famous spirit photographer. Finally, it was in the United States that the 
Eastman Kodak-engineered transformation of photography into a mass consumer product took 
off; this greatly complicated and shaped the debate over photographic copyright and privacy that 
I discuss in Section 3. 
 The locus of the photographic establishment featured in this dissertation was the United 
States, but more importantly, it was New York City. Being the financial and cultural capital of the 
United States, and its most widely populated city, New York was home to the most photographic 
studios, to the first long-lived photographical society, and to pioneers like Morse and Draper. It 
was, simply, the place with the highest concentration of people and photographers, the place 
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where itinerants went to try their luck, and where the imagined community of American 
photographers was most substantially represented. It was also the place where the competition 
between different ranks of photographers ran the highest.52 For someone interested in 
photography’s identity as not only an “art-science,” as many of its practitioners called it, but as a 
commercial and manufacturing enterprise as well, this admittedly overexposed city makes for a 
promising place to start. 
 Finally, if I fail to contribute to the broadening of photographic history in terms of my 
geographical focus, at the same time I contribute to it by focusing on a less-explored aspect of 
nineteenth-century photography: its sometimes uncomfortable split between science and 
commerce, and its intimate ties, already suggested by George William Oppenheim in that 1894 
article, with the law. 
 As said, the members of the photographic establishment – and with that, the protagonists 
of this dissertation – were predominantly male. Men owned studios, joined associations, 
launched and edited photographic journals; they also had access to law enforcers, prominent 
journalists, legal counsel, and legislators. To be sure, there were female amateur photographers 
throughout the nineteenth century, and women were employed in photographic studios, too: as 
retouchers, receptionists, and sometimes even as operators.53 (In November of 1850, Humphrey’s 
Journal counted 71 daguerreotype studios in New York, “including 127 operators, also 11 ladies 
and 46 boys.”54) According to photographic historian Peter E. Palmquist, women represented 
roughly ten per cent of all photographers working in California and the American West during 
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the nineteenth century.55  
 Some women even owned their own studios; the Boston studio in which William H. 
Mumler had made his first spirit photograph, for instance, had belonged to a woman.56 Still, 
these female studio owners, whenever they were discussed in the pages of the photographic 
press, were treated as something of a anomaly. What is more, as Tanya Sheehan has shown, 
although retouchers were almost always female, the “retoucher” as constructed in articles in the 
photographic trade journals was almost exclusively a male figure. 57 In fact, the women featured 
in trade journals generally appeared as the wives or customers of male photographers, not as 
photographers in their own right.58 When the wife of Reverend Levi L. Hill, the photographer 
who had claimed having invented a process for color photography, passed away, the Photographic 
and Fine Art Journal commented that “To her Mr. Hill was much indebted for his success in 
Heliochromy. So far as her domestic duties permitted, she aided him by her suggestions, and on 
many an occasion of perplexity has he been relieved by her manipulations.”59 Notwithstanding 
her obvious talents, then, Mrs. Hill was still cast as the assisting and enabling wife, who helped 
whenever she was not busy keeping house. 
 In other words, while women clearly took part in photography, the photographic 
community as it was being imagined in the pages of the photographic press and through the 
meetings of photographic societies like the PSAI, whose minutes only ever mentioned the 
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presence of “gentlemen,” was a purely male affair. Indeed, it was constructed in exclusively 
masculine terms, its members forming a “fraternity” of “gentlemen.”  
 Women, then, were not allowed to participate directly in the making of photography – only in 
the making of photographs (and, of course, in the consumption thereof). But the fact that this 
dissertation features few female protagonists does not mean that the suppression or paternalizing 
of women is not integral to many aspects of the story here told – especially when it comes to the 
role of “ladies” and “society belles” in the debate over photographic copyright and privacy.  
 The gender balance did begin to shift after the introduction of dry plate photography in 
the 1880s, and even more so after Eastman Kodak’s streamlining of the photographic process 
and downsizing the photographic apparatus around the turn of the century.60 Eastman Kodak 
sought to create an entirely new user base, and that user base was to a great extent female; its 
advertisements typically targeted women who, as mothers, were entrusted with safeguarding the 
visual records of their family lives.61 Indeed, the company deliberately chose a female figure to 
play the lead role in its marketing campaigns: from 1893 onwards, the “Kodak Girl” consistently 
graced the company’s advertisements. Also around that time, the Albany photographer Catherine 
Weed Barnes was hired by the American Amateur Photographer to become an editor there and to 
write a column titled “woman’s work.”62 Barnes had started off as an amateur, but photography 
had “become to her such a mental tonic” that, by 1890, she had “adopted it as her life’s work, 
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both as a photographic editor and as a practical worker in the studio and the laboratory.”63 She 
also joined the New York Society of Amateur Photographers – to which George William 
Oppenheim, whom we met at the beginning of this introduction, belonged as well –; the Society 
in Albany did not admit female members.64 The late-nineteenth-century rise of the “lady 
amateur,” who seemed poised to also enter the professional domain, may well have troubled the 
members of the photographic establishment, threatening as it did their professional status and 
their monopoly of expertise.65 The decidedly paternalistic approach that professional 
photographers took to the debate over photographic copyright and the right to privacy was, in 
addition to many other things, an attempt to retain an all-male jurisdiction over the domain of 
professional photography.   
  
6. 
Surveying the state of the field of the history of photography a decade and a half ago, Douglas R. 
Nickel asked whether photography was  “a medium? A set of social practices? A technology with 
its own identity, unique in its imagistic capacities?”66 The answer is yes – all of the above – which 
is why terms like “photography,” “technology” and “medium” occur frequently, and sometimes 
interchangeably, throughout this dissertation.  
 I take photography to signify the process of fixing an image on a sensitive medium through 
the use of light; a set of social and commercial practices; and a tool of visual communication.  
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 Media, in Lisa Gitelman’s definition, are “socially realized structures of communication, 
where structures include both technological forms and their associated protocols, and where 
communication is a cultural practice (…)”67 Photography is a medium because photographs 
communicate; the camera mediates between what stands before its lens at one time and the 
person watching the resulting photograph at another.  
 Media are often identified with their underlying technologies. Technology, as Leo Marx has 
reminded us, originally referred to “a branch of learning” that concerned the mechanic arts: as a 
term denoting “the mechanic arts collectively” it didn’t enter academic and intellectual 
consciousness until around 1900. When it did, it filled the “semantic void” created in the last 
quarter of the nineteenth century by “the large-scale amalgamation of science and industries” 
that marked the modern face of industrialization. 68 Even so, the term only really became popular 
around the 1930s, and by then it had also taken on a decidedly masculine cast.69  
 Nineteenth-century photographers used a number of terms to describe photography and 
its various aspects, ranging from “art-science” to “progressive art” to “tool” to “invention” to 
“improvement”; on a more fine-grained level, they might use the words “apparatus” and 
“process.” “Technology” was not generally a part of their vocabulary. Still, I use the term 
because it carries the same connotations today that many of those earlier terms would have 
carried in the nineteenth century: scientifically-inspired usefulness; progress; and man’s 
domination, through machines, over nature. That said, I’m aware of the fact that “technology” is, 
to cite Leo Marx again, a “hazardous concept”; in daily parlance, it can take on an autonomous 
cast, becoming a force that drives history and requires people to adapt to its demands without 
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leaving room for human agency. This is not how I use the word here; nor do I want to suggest 
that photography’s technological development determined its cultural and social trajectories. 
Indeed, the whole idea that technology is “socially constructed” – and, in this case, “legally 
constructed” as well – would preempt such an interpretation; we shape our technologies, and our 
technologies shape us in return, in a never-ending spiral of interpretation, contest, and struggle.  
 
7. 
Taken together, the three case studies that make up the bulk of this dissertation make a number 
of contributions to the history of photography. They unearth the law as an important force in the 
shaping of photography as a technology and a profession, and highlight aspects of photography’s 
history that have hitherto gotten but little scholarly attention – including the role of the 
photographic press and the way in which the debate over photographic copyright raged on long 
after in Burrow-Giles v. Sarony. By focusing on non- or merely semi-iconic figures on the 
nineteenth century photographic scene – Oscar G. Mason, Abraham Bogardus, and Benjamin J. 
Falk among them – it contributes to the broadening of photographic history by including 
“workers” that were as important for their rhetorical and legal strategies as they were for their 
stylistic innovations. Finally, this dissertation demonstrates the usefulness of concepts and 
methods developed in science and technology studies, anthropology, and sociology for the 
writing of a new kind of photographic history, one that brings to light photography as a 
collective enterprise embedded in a specific political economy and culture.  
A drawback of the case study is, of course, that it would be hard to make generalizations 
based on one, two, or even three examples. Still, the insights put forward in this dissertation 





nineteenth century New York. For one thing, they might enrich our understanding of the 
intersections between any technology, the law, and communities of practice.  
More importantly, the photography that got to its feet in the period I describe – that 
became a mass medium, a profession, an important commercial enterprise and so on for the first 
time in the mid-nineteenth century – is, of course, still an inextricable part of our lives today. We 
use photographs to communicate, to commemorate, to please, to inform, to explore, to diagnose, 
to document, to entice, and to sell; photography is central to the ways we live our lives in the 
twenty-first century, and it first became so in the mid- to late-nineteenth century. A reflection on 
the technological, social, and legal origins of this pervasive visual technology might contribute to 
a more grounded understanding of our present-day way of life.  And if nothing else, it serves to 
remind us that the coming into its own of photography was both contingent and steered by 
interpretative communities; that nothing – or at least very little – about what photography turned 





Section 1. “Peer Production” at Mid-Century: 




Chapter 1. “You Poor Deluded Delineator of Shadows”: 
Photographic Journals and the Photographic Community of Practice 
 
1.  
 “Experience,” Henry Hunt Snelling wrote in the first issue of his Photographic Art-Journal, in January 
1851, has “taught the world that secresy is the great bar to all earthly well-being.” In business, 
“intercommunion” and freely shared information were the key to success, and the periodical press 
facilitated both: farmers, merchants and mechanics for instance all boasted a  “printed organ of 
intercommunion, for their own special benefit.” Why then, Snelling asked rhetorically, “should not 
the Daguerreotypist be equally benefitted by a periodical devoted to his interests, particularly when 
his art is so susceptible to improvement?” As far as Snelling was concerned, the relatively new art of 
daguerreotyping was still “comparatively rude” to what it would be “a few years hence”; he looked 
forward to “a period not far distant, when our best Daguerreotypists will wonder how they could, 
for so long a time, be content with the specimens of their art they now put forth, as much as they do 
at this day at the shadows of six and eight years ago.”1 It was his Photographic Art-Journal, Snelling 
believed, that was uniquely positioned to help spur the arrival of that future. 
Photography was a new medium in the nineteenth century – one, it might be added, of 
many.2 The landscape upon which it emerged was littered with other media and technologies, some 
new, others not so new; and its uses were determined in reference to, and sometimes through, these 
other media. One key medium that helped shape the meaning and identity of photography and its 
practitioners was the periodical: in fact, many if not most Americans first encountered the 
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daguerreotype through verbal descriptions in the popular and scientific press.3 Specialized 
photographic journals, the first of which was launched in the United States in 1850, were 
instrumental in the construction of an imagined photographic community – one that came with 
particular values and sanctioned practices, “knowledge sharing” and “collective invention” chief 
among them.  
In this Section, I look at how the photographic press encouraged and facilitated knowledge 
sharing and collaboration among the nascent photographic community in the nineteenth-century 
United States. I argue that the photographic press enabled something that we might recognize today 
as “peer production,” fostered a prolonged debate about the nature of intellectual property, and 
served as a site for collective action in opposition to the perceived flaws of the patent system. If the 
use of so twenty-first century a term as “peer production” in a discussion of nineteenth-century 
photography seems anachronistic, I hope to convince the reader that this approach in fact helps to 
illuminate a crucial aspect of photographic history, while simultaneously nuancing our understanding 
of the present.4 I also show that in this context the law, in the form of patent legislation and 
litigation, helped unite a community of photographers. 
Historians of photography have often turned to the pages of mid-nineteenth-century 
photographic journals like the Photographic and Fine Art Journal and the American Journal of Photography 
in the United States, the British Journal of Photography and Photographic Notes in Great Britain, or La 
Lumière in France.5 Yet the way in which these journals fostered knowledge sharing and collective 
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invention; the ideas they disseminated about intellectual property; and how they served as vehicles 
for activism have largely escaped the radar of most historians. Perhaps this is so because these 
topics, concerned as they are with the relatively anonymous members of a community of practice, 
do not fit easily into a narrative that privileges individual artistic genius or questions of aesthetics, 
style, or genre. Both the science and the business of photography were more collective in nature 
than a focus on style, artists or individual inventors might suggest – and the photographic press was 
instrumental in creating and defining that collectivity.   
In the present Chapter I examine the role of two of the first American photographic trade 
journals – the Photographic and Fine Art Journal and the American Journal of Photography – in shaping and 
sustaining an “imagined community” of photographers and in enabling a photographic “community 
of practice.” I introduce some of the first photographic trade journals, as well as one of the first and 
longest-lived photographic societies, the American Photographical Society. I distill the core values, 
characteristics, and rhetorical tactics of the imagined community of nineteenth-century 
photographers. I pay particular attention to the values of knowledge sharing and collective 
innovation as they were being discussed and promoted by these journals, a topic I further develop in 
Chapter 2. In Chapter 2 I cast the nineteenth-century photographic press as a promoter of, and site 
for, “peer production,” and reflect upon the theoretical implications of such a view. I then explore 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
5 Jennifer Tucker, for instance, has used journals to study the formation of “fraternal” values within an authoritative 
subset of the photographic community in England, while Tanya Sheehan has examined American journals, especially 
those published by the Philadelphian Edward Wilson, as purveyors of medical metaphors in the construction of a 
photographic professional identity. Steve Edwards has reconstructed the debate about the artistic merits of photography 
as it was conducted in the pages of the British photographic press, while Andrea L. Volpe has traced the development of 
visual codes in carte de visite portraiture in an through the writings in the medium’s first journals. More recently, Elizabeth 
Edwards’ account of the photographic survey movement in late-nineteenth-century England has drawn extensively upon 
– and argued the centrality of – the photographic press for that movement. Jennifer, Tucker, Nature Exposed: Photography 
as Eyewitness in Victorian Science (Baltimore: Johns Hopkins University Press, 2005); Tanya Sheehan, Doctored: The Medicine 
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and People, ed. Ardis Cameron, 42-58 (Malden, MA: Blackwell, 2005); Elizabeth Edwards, The Camera as Historian: Amateur 
Photographers and the Historical Imagination, 1885-1918 (Durham, NC: Duke University Press, 2012). For a complete 
overview of nineteenth-century photographic journals in America, Europe and elsewhere, see Robert S. Sennett, The 
Nineteenth-Century Photographic Press: A Study Guide (New York: Garland Publishing, Inc., 1987). 
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the role of the photographic press as a tool for collective action, offering as a case study the legal 
controversy surrounding James A. Cutting’s “bromide patent,” a patent that, at various points 
between 1854 and 1868, prompted opposition within the photographic community.  
By pointing out the relatively “open” nature of American photographic practice in the 
second half of the nineteenth century, this Section shows not only that the history of photography 
was closely linked to that of at least one other medium – the printed journal – but also that practices 
of knowledge sharing and collective invention, or “peer production,” far precede the digital age with 
which they have become so intimately associated.  
 
2.  
The early 1850s marked a turning point in the – at that point still relatively short – history of 
photography. Daguerreotypy had been introduced to the world in 1839, but already the new medium 
had taken up a prominent place on the American scene – functioning both as a symbol of “endless 
novelty, of infinitely variable discoveries of new vistas, new relations to the world,”6 and as a tool for 
personal and social representation. For amateur practitioners it was a treasured pastime, while a by 
now sizeable group of entrepreneurial spirits saw it as a commercial enterprise. It was even, for 
some, a profession, with all the connotations of public service, community, and expertise that that 
word implied.  
According to at least one contemporary, the commerce of photography was especially well 
developed in the United States, where “people…do everything as a business.” As a result, American 
Journal of Photography editor Charles A. Seeley wrote in a letter to his British counterpart, Americans 
may not have “originated here any of the photographic arts, but we have done much towards 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
6 Alan Trachtenberg, “Photography: The Emergence of a Key Word,” in Photography in Nineteenth-Century America, ed. 




putting them in a useful shape; very many of the little details which are elements of success in 
practice are due to us...We have no Daguerre, Talbot, Archer or Hardwich here, but we have the 
men who can put their ideas into action.”7 The statement may well have said more about a particular 
conception of Yankee ingenuity than it did about reality; after all, the United States wasn’t exactly 
lacking in amateurs who tinkered with photography for the sheer love – as opposed to money – of 
it, and neither were business-minded entrepreneurs missing on the other side of the Atlantic.8 Still, 
Americans had been quick to recognize the business opportunities that photography presented; 
Samuel F.B. Morse, for one, had set up a commercial rooftop studio in New York City as early as 
1840, in which he and the scientist John William Draper had experimented with the medium on 
sunny days, and instructed others, for a fee, on cloudy ones. 9 That same year, lens manufacturer 
Henry Fitz Jr. and inventors Alexander Wolcott and John Johnson had developed a new type of 
daguerreotype camera, one with a concave mirror that gathered more light than conventional lenses, 
and patented it, too – US Patent No. 1,582 being the first patent issued for a photographic device.10  
Already by the mid-1840s, professional photographers were able to obtain their apparatus 
and materials from specialized firms rather than from dispersed companies and shops that serviced 
other industries. The Scovill Manufacturing Company, which had turned from the production of 
buttons and sewing hardware to that of daguerreotype plates, mats, and cases, had opened a retail 
outlet in New York City in 1846, and Edward Anthony, a daguerreotypist-turned-supplier, followed 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
7 Charles A. Seeley, “The American Temper Towards Photography is Peculiar,” British Journal of Photography 7, no. 125 
(September 1, 1860): 260. 
 
8 A point passionately made, in a rebuttal to Seeley, by a “Mrs. Spriggins.” Mrs. Spriggins’s, “Introduction of 
Photography as a Business,” British Journal of Photography 7, no. 129 (November 1, 1860): 324. 
 
9 Among his pupils was Edward Anthony, who would later head one of the most important photographic supply houses 
in New York – E. & H.T. Anthony & Co – and publish a long-lived trade journal, Anthony’s Photographic Bulletin. That 
Samuel Morse was not just a scientist or an artist but a smart businessman as well is evidenced by the fact that he 
charged Anthony $25 to $50 for a series of lessons, which for the time was a hefty sum. See William and Estelle Marder, 
Anthony: the Man, the Company, the Cameras (Plantation, Fla.: Pine Ridge Publishing Company, 1982). 
 
10 Gregory A. Wickliff, “Light Writing: Technology Transfer and Photography to 1845,” Technical Communication Quarterly 
15, no. 3 (2006). 
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suit in 1847.11 The number of urban galleries had grown rapidly – and so had the competition among 
professional studio photographers, some of whom began to complain about the inferior quality of 
pictures produced by those working for low prices.12  
In addition to size there were, by1851, several other “signs that [the American 
daguerreotype] had reached maturity” – including the first organized conventions (aimed, mostly, at 
setting base prices for daguerreotypes) in and around the state of New York; attempts at national 
organization; praise for the superiority of American daguerreotypes at the London Crystal Palace 
exhibition; and the publication of not one but two journals devoted to the new “art-science,” as it 
was frequently called.13 By 1853, one estimate held that each year saw the production of at least 3 
million daguerreotypes in America, and that the “daguerreian economy” of galleries and supporting 
industries employed a total of 13,000 to 17,000 people nation-wide.14  
The early to mid-1850s marked the gradual move from the “daguerreotype period” (1839-
1855) to the “collodion period” (1855-1880).15 Whilst the first ten to fifteen years of photographic 
practice, in the United States at least, had been dominated by the daguerreotype – a unique image 
produced on a silvered copper plate – 1851 brought the introduction of Frederick Scott Archer’s 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 
11 By the end of the decade, the country knew nine photographic supply houses: Edward Anthony, Scovill 
Manufacturing Company, and William and W.H. Lewis in New York; Benjamin French and John Sawyer in Boston; 
Myron Shew, and Dobbs and Birmingham in Philadelphia; and Peter Smith in Cincinnati. William Welling, Photography in 
America: The Formative Years, 1839-1900 (Albuquerque: University of New Mexico Press, 1978): 69. 
 
12 The average price of a daguerreotype portrait had dropped from $5 in 1840 to fifty cents a decade later. Keith Davis, 
The Origins of American Photography: From Daguerreotype to Dry-Plate, 1839-1885 (New Haven: Yale University Press, 2007): 
75. See also Reese Jenkins, Images and Enterprise: Technology and the American Photographic Industry, 1839 to 1925 (Baltimore: 
Johns Hopkins University Press, 1975): 18-19. The complaint that there were “too many” photographers seems to have 
been a perennial one: already in the summer of 1840, as Samuel Morse advertised his services as a photography 
instructor, “the few photographers already in business argued that they could handle all the business, and that there were 
already too many photographers operating.” Marder, Anthony, 16.  
 
13 Sarah Kate Gillespie, One Thing New Under The Sun: The Cross-Currents of Art, Science and Technology in the Early American 
Daguerreotype, 1839-1851 (Cambridge: MIT Press, 2016): 2. 
 
14 Davis, Origins, 75. 
 
15 Jenkins, Images and Enterprise. 
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wet collodion process, a photographic process on glass that was the “fastest...so far devised.”16 Glass 
was cheaper a base than copper, and had the added benefit, on account of its transparency, of 
allowing the production of multiple prints, thus truly heralding the “age of mechanical 
reproducibility” with which photography has become so intimately associated ever since.17 Paper 
prints, meanwhile, became more affordable and easier to produce with the introduction of albumen 
paper, prepared by coating paper with egg white and sensitizing it in a bath of silver nitrate, and then 
exposing it to the sun with the glass negative placed directly over it. It took a while for 
Daguerreotypists to adopt the new version of their medium, with a sort of intermediary type of 
photograph, the ambrotype, in which a negative image was produced on glass but then outfitted 
with a dark background so as to create a positive, and still unique image, marking the in-between. By 
the mid-to-late 1850s, however, a “photograph” had come to mean a paper print, and the wet plate 
collodion process dominated the field – causing an even further drop in prices as well as an increase 
in the number of practitioners. Towards the end of the decade, the New York Times estimated that 
there were two hundred photographic galleries in New York alone, and that together they brought in 
$32 million each year – in today’s dollars, that would make it a billion-dollar industry, “an amazing 
sum for an upstart profession.”18 
 So at mid-century, American photography had left the pioneering stage and entered a more 
stable phase – one in which its commercial, scientific and artistic potential could be explored and 
developed more fully. It was precisely this exploration and development that journals like Humphrey’s 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 
16 Helmut Gernsheim, The Rise of Photography 1850-1880: The Age of Collodion (London: Tames and Hudson, 1988): 7. 
 
17 The phrase “the age of mechanical reproduction,” of course, was coined by the German essayist Walter Benjamin in 
1936, and has since become one of the main catchphrases in photographic theory.  
 
18 Jeff L. Rosenheim, “‘A Palace for the Sun’: Early Photography in New York City,” in Art and the Empire City: New 
York, 1825-1861, ed. Catherine Hoover Voorsanger and John K. Howat (New Haven: Yale University Press, 2000): 239. 
For conversion rates I’ve used Samuel H. Williamson, “Seven Ways to Compute the Relative Value of a U.S. Dollar 
Amount, 1774 to present,” MeasuringWorth, accessed August 2015: www.measuringworth.com/uscompare/. 
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Journal, the Photographic Art-Journal, and the American Journal of Photography sought to serve and foster – 
in part by turning what had by now become a critical mass of photographers into a true community, 
with shared conceptions, values, and approaches.  
That photography should beget its own, specialized press sooner rather than later made 
sense. As Alan Trachtenberg has written, “just as Americans began at once in 1839 to make 
daguerreotypes, they began to write about the medium.”19 They did so at first in general newspapers 
as well as in scientific journals and the transactions of learned societies both in Europe and the 
United States – for a while, these were the main venues for discussing the new medium.20 Soon 
enough, however, publications devoted solely to photography began to see the light of day. 
According to Henry Hunt Snelling, this was only logical; after all, as he put it in the inaugural issue 
of the Photographic Art-Journal, by the mid-nineteenth century “over the whole inhabitable globe, 
where man has been enlightened by the power of the press, each commercial, mechanical, 
agricultural, or political class, [was] supporting its own printed organ of intercommunion, for their 
own special benefit.”21  
Snelling was right. As it happened, 1850 had marked not only a new phase in the history of 
photography, but “a new era in the history of American magazines” as well.22 Through a 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
19 Trachtenberg, “Key Word,” 22. 
 
20 William and Estelle Marder, “Nineteenth-century American Photographic Journals: A Chronological List,” History of 
Photography 17, no. 1 (1993). Of course, they also wrote personal letters, diaries, stories and poems; see Trachtenberg, 
“Key Word.”  
 
21 Snelling, “Art of Photography,” 1. That the first photographic journals should all originate in New York made sense as 
well, since New York had not only the biggest concentration of photographers in the country, but was also “by far the 
largest center for periodical production” at that time. See Jeffrey D. Groves, “Periodicals and Serial Publication: 
Introduction,” in History of the Book in America, Volume 3: The Industrial Book, 1840-1880, ed. Casper E. Scott and Stephen 
W. Nissenbaum (Chapel Hill: University of North Carolina Press, 2007): 225.  
 
22 Frank Luther Mott, A History of American Magazines, Volume 2: 1850-1865 (Cambridge, MA: Harvard University Press, 
1957): 3. See also Eric Lupfer, “The Business of American Magazines,” in History of the Book in America, Volume 3: The 





combination of technological, economic and legal developments, magazine publishing had become a 
more accessible – if still risky – venture, while at the same time magazines had “gained legitimacy in 
the eyes of the reading public.”23 The steam press had made printing more efficient and affordable; 
the introduction of new technical devices for paper-making had reduced the price of a ream of paper 
by 85 per cent between 1810 and 1854; and, most importantly, the development of the postal system 
had created “an extensive, reliable, and fast distribution channel for magazines.”24 During the first 
half of the nineteenth century, the number of post offices and the number of miles of postal road 
had grown rapidly, while travel time had been reduced. With the Post Office Act of 1852, postage 
rates for periodical literature became substantially lower than they had been before, while the burden 
of paying said postage had shifted from the subscriber to the publisher, making subscriptions 
altogether easier to manage.25  
All of this meant that the “passion for periodical literature which characterize[d] the age,” as 
the New York Quarterly put it in 1854, could be sustained by nearly seven hundred periodicals that 
collectively constituted a vibrant national press. According to at least one historian, in the period 
“between the mid-1840s and the mid-1850s, no interest or group seemed complete without its own 
magazine,” so that religious groups, reform movements, and hobbyists of various stripes all sported 
their own periodicals.26 The national magazine landscape did include some general interest and 
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24 Haveman, “Entrepreneurship,” 590. On the rocky business landscape of early magazine publishing, see also Lupfer, 
“Business of American Magazines” and Susan Belasco, “The Cultural Work of National Magazines,” in History of the Book 
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25 Ibid. See also Richard R. John, “Expanding the Realm of Communications,” in A History of the Book in America, Volume 
2: An Extensive Republic. Print, Culture and Society in the New Nation, 1790-1840, ed. Robert A. Gross and Mary Kelley 




literary magazines, but these were far outnumbered by the highly specialized publications targeting 
groups ranging from women and children to college students and lawyers to philanthropists, 
socialists, and southern partisans. Everyone, it seemed, “wanted to publish a magazine to advance a 
favorite cause or interest; everyone wanted to read a magazine that valued and illuminated a favorite 
cause or interest.”27  
Trade journals were part of that same trend. While the eighteenth century had seen only two 
magazines “for specialized occupations” – medical magazines both –, in the 1850s the American 
magazine scene comprised “some 350 occupation-specific magazines,” each of which “helped the 
members of emerging professions and other specialized occupations develop common standards of 
practice and distinct identities.”28 As Henry Hunt Snelling had observed in his first editorial, 
merchants, mechanics, and farmers, to name but a few constituencies, all had journals that kept 
them updated on the latest developments in their fields.29 In addition, banking and finance, the 
railroads, the mining and metalworking industry, the printing business, the leather and carriage 
industry, and the gas and petroleum, telegraphy, textile, tobacco, wine an liquor trades all had one or 
more business magazines carrying news, articles, and advertising pertaining to their specific 
interests.30  
In addition to trade magazines, the specialized nineteenth-century periodical press also 
comprised technical and scientific journals. In the United States, the formation of more or less 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
26 Belasco, “Cultural Work,” 260. 
 
27 Andie Tucher,  “Newspapers and Periodicals,” in A History of the Book in America, Volume 2: An Extensive Republic. Print, 
Culture and Society in the New Nation, 1790-1840, ed. Robert A. Gross and Mary Kelley (Chapel Hill: The University of 
North Carolina Press, 2011): 398-399. 
 
28 Haveman, “Entrepreneurship,” 593. 
 
29 Snelling, “The Art of Photography,” 1.  
 




centralized, authoritative scientific institutions had to await the twentieth century; until that time, 
scientific knowledge was distributed chiefly through the written transactions of the manifold 
“learned societies” that were the main drivers of the “pursuit of knowledge” prior to the Civil War. 
(The Journal of the Franklin Institute, which began publishing in 1826, is an early example.) Science 
historian A. Hunter Dupree has referred to learned societies as “information systems,” since “the 
business of a learned society was…and has remained, the gathering, processing, and dissemination 
of information.”31 Information flowed in to, out of, and among such societies through the 
movement of people, objects, and written texts, so that societies and journals together formed the 
infrastructure for scientific (and, increasingly, technical) progress. As we will see, the photographic 
journals and societies that first emerged in the United States in the 1850s constituted a similar 
constellation for the gathering, processing, and dissemination of photographic knowledge and know-
how.  
While learned societies formed one site for the pursuit of knowledge in the nineteenth 
century, citizens who were more interested in the practical application of scientific knowledge were 
served by the newly formed mechanics institutes, including the American Institute in the City of 
New York. These institutions offered education and exposure to the latest state of the art to 
tradesmen and (would be) inventors.32 In addition, a range of technical journals offered information 
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on the most recent patents and innovations –Scientific American, founded in 1845, was the most 
prominent example.33 
It was within this context of learned societies and mechanics institutes, and of business, 
technical, and scientific journals, that the photographic press first emerged – and it shared 
characteristics with, and connections to, each of these literatures and institutional approaches. 
Samuel Dwight Humphrey’s Daguerreian Journal, which would soon change its name to Humphrey’s 
Journal, was launched in November of 1850, followed the next year by Henry Hunt Snelling’s 
Photographic Art-Journal, which later became the Photographic and Fine Art Journal. Both journals were 
published in New York, as was the American Journal of Photography, launched by Charles A. Seeley in 
1855.34  
Perhaps it was simply on account of its size – and its attendant large number of 
photographers, spread out across long distances – that the United States was by all accounts the first 
country to see the establishment of a photographic trade press. Its lead was short-lived however, for 
by the end of 1851, Paris had seen the launch of La Lumière, and toward the end of the decade there 
were “at least one dozen” photographic journals in circulation throughout Europe and the United 
States. These journals frequently reprinted one another’s materials, thus constituting an international 
network for the dissemination of photographic knowledge, norms, and values.35  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 
33 Michael Borut, “The ‘Scientific American’ in Nineteenth-Century America,” PhD Dissertation (New York University, 
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34 Complete sets of the first couple of volumes of the American Journal of Photography have not survived, but 1855 is the 
year given in most accounts of the journal’s history.  
 
35 Sennett, Photographic Press, 6. This network included, in England, the Journal of the Photographic Society of London, the British 
Journal of Photography, the Liverpool Photographic Journal, Photographic Notes, and Photographic News; in France, La Lumière, 
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In England as well as on the continent, many of these journals began as the transactions of 
photographic societies, like the Photographic Society of London (formed in 1853) and the Société 
Francaise Photographique, which began publishing its Bulletin in 1855, with contents initially limited 
to minutes of, and papers read during, society meetings; membership lists; selections from 
correspondence; or the rules and outcomes of exhibitions and contests. Later on, original articles, 
news, and reprints from other sources began to be included as well. In the United States the 
situation was reversed: journals served as the first chief sources of information and communication 
for photographers, as photographic societies wouldn’t emerge until years later. In fact, one of the 
earliest and longest-lived societies, the American Photographic Society, about which more later, was 
founded in 1859, with both Henry Hunt Snelling and Charles A. Seeley taking the lead in its 
formation.  
 The American photographic journals sought to unite a growing but also diversifying 
community of photographers – one that included gentleman amateurs as well as commercial 
photographers from various strata of society, all espousing different business strategies and 
upholding different technical and aesthetic standards. Believing that, as Henry Hunt Snelling put it, 
“in union there is strength,” the editors of these journals sought to advance photography – both in 
terms of its technique and in terms of its social and cultural standing – by fostering communication 
and cooperation between its practitioners and theorists, by educating its representatives in the 





	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  




Henry Hunt Snelling was 33 years old when he launched the Photographic Art Journal, the second 
photographic journal in the United States after Samuel Dwight Humphrey’s Daguerreian Art Journal.37 
Born in 1817 in Plattsburgh, New York and raised in Iowa and Pittsburgh, in 1837 Snelling had 
married the sister of George P. Putnam, a well-known publisher. A year later, just as Daguerre’s 
eponymous invention was about to be unleashed on the world, the couple moved to New York, 
where, by 1843, Snelling found himself in the employ of Edward Anthony’s daguerreotype gallery. 
That gallery would soon be accompanied, and subsequently subsumed, by a photographic supply 
business; Snelling assumed the position of general sales manager there.38 In addition to sales, Snelling 
took an interest in experimentation – among other things he discovered the ability of blue glass to 
“cut out the yellow rays of daylight when exposing a daguerreotype plate,” which led to the 
adoption, by several studios, of blue glass for their skylights.39 Snelling was also interested in writing, 
and in 1849 his brother-in-law published his book The History and Practice of the Art of Photography. 
Snelling claimed it to be the first work of its kind to be published in the United States – a claim that 
made sense from a marketing point of view, although its truth-value has later been disputed.40 
Nevertheless the book, a manual that also contained a concise history of photography, went through 
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four editions of a thousand copies each and was reissued, with a foreword by the prominent 20th 
century photography curator and historian Beaumont Newhall, in 1970.41  
Snelling launched the Photographic Art-Journal, a monthly, in 1851. The price was five dollars a 
year – steep at a time when the average subscription rate for business weeklies was $3, and $1 for 
monthlies, although Snelling justified this by pointing to the many engravings and tucked-in 
photographs the journal carried.42 The emphasis on “art” in the journal’s title reflected the attempt, 
afoot among an elite section of the photographic profession, to distinguish “good” photographers 
from “cheap workers” by associating photography with the realm of art rather than that of 
commerce.43 Snelling sought to educate photographers on practical and technical matters pertaining 
to photography, but also to impart aesthetic sensibility and knowledge; tellingly, in 1854 the journal’s 
name changed to Photographic and Fine Art Journal. For all its emphasis on art, however, the journal 
also sought to facilitate photography’s scientific and technical progress by encouraging 
photographers to experiment and to share the results of their experiments. In addition to serializing 
technical manuals and publishing articles on chemistry and optics, the journal printed engravings and 
inspirational biographical sketches of the country’s finest daguerreotypists. It frequently carried 
articles on photography’s relation to the fine arts, and readers wrote to Snelling with practical 
questions, which he would answer in his editorial columns.44 The journal also included reprints from 
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other publications, such as Hunt’s Merchant’s Magazine and the London Art Journal, and, in later years, 
from foreign photographic journals, such as Photographic News (England) and La Lumière (France).45 
In this the journal was not alone: in fact, the use of “exchange material,” as it was called, “was an 
important constituent ... of mid-nineteenth-century journals” generally.46  
 The tone of Snelling’s editorials was often admonishing, even indignant, as he berated 
American photographers for their unwillingness to educate themselves and to help improve their 
medium – a deficiency that could be overcome, of course, by subscribing to his journal. Those who 
refused to do so because they believed they “knew enough of the art already” were especially in for a 
scolding:  
Know enough of the art already! Why, you poor deluded delineator of shadows, 
you are struggling in a darker slough of ignorance than ever crossed the paths of 
the earliest philosophers; you are ten times more ignorant than those who think 
they know nothing. You are like the poverty stricken wretch, who lies in ambush 
to stab the friend who is on his way to relieve him from his abject misery. You are 
like the Pharisees, who expected to get to heaven by making long prayers and 
covering the heart with a mantle of self-righteousness. You ‘take the shadow 
before the substance fades,’ but it is more than probable that the shadow passes 
away first, and yet you know enough of the art. We pity you from the bottom of 
our heart, for you must, sooner or later, find your level.47  
  An appeal to national pride was never far off, either: “The philosophers of Europe,” Snelling 
wrote in his inaugural issue, “are daily toiling in search of the still hidden principles of the art, and 
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every year brings forth from their laboratories some new application. But why should we wait for 
new developments to be wafted to us across the Atlantic, when we have from our extensive practical 
knowledge of the business so many advantages for noticing its various phases, developing and 
applying them, and experimenting [?]”48 
 What Snelling alluded to, in his first editorial column as well as in many that would follow, was 
on the one hand a more systematic, more “scientific” approach to photography, and on the other 
hand, the importance to such an approach of a sort of “wisdom of the crowd.”49 On his own, each 
photographer had access only to the limited knowledge arising from his own experience; but 
aggregate all observations made by each and every photographer, and general truths, patterns, or 
greater insights might reveal themselves. Even inexplicable findings might, in combination with 
many other inexplicable findings, show the way to a new improvement. A subscriber named J. J. 
Bardwell articulated the principle especially well when he wrote to the journal, in 1854, about the 
fact that daguerreotypes made by different galleries or artists tended to differ in tone. There were a 
number of possible reasons for why this might be so, from the kind of fluid used to the kind of buff 
or the quantity of mercury. Bardwell had no doubt that each of these variations had “their peculiar 
influence,” but felt that it would be nice to know exactly what caused what. Therefore he proposed 
that “some of our artists who have made observations on the subject [give] the same to our Journal, 
so that we might have some data from which to judge of the cause.” If only every operator could  
make a note of his experiments and observations, and communicate the same to 
the Journal, who knows but in some experiments began and never finished, might 
exist in embryo some future improvement, which after being thrown aside by one, 
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might be recognized and developed by another. By making notes of little 
occurrences, it would be the means of drawing attention to the same, and perhaps 
an opinion from those who should have written pages to the advancement of our 
art.50  
 Openness about one’s own practice and sharing knowledge and experience were crucial, 
Snelling believed, if photography was to “assume a higher sphere and maintain it.” A photographer 
stumbling upon a new discovery shouldn’t keep it to himself: “It is a great mistake to suppose that 
individual benefit can result from such a course; it is only by free communication and interchange 
that permanent advantage can be derived from them.”51 If knowledge was shared freely, and if new 
“discoveries” – including specific formulas or processes that led to easier, faster, or better pictures – 
were given to the profession, then ultimately the whole community stood to benefit. It goes without 
saying that it was precisely in the pages of the Photographic and Fine Art Journal that such knowledge 
could, and should, be shared.   
 For the better part of his editorial career, Snelling remained employed by E. & H.T Anthony 
& Co, one of the most prominent supply houses in the United States for most of the nineteenth 
century. Snelling’s association with the company cannot be seen apart from his journalistic activities. 
Not only did this position place him right in the middle of a vast network of professional and 
amateur photographers, it also would have made him especially interested in experimentation and 
the sharing of results. In general, during photography’s first half-century, research and development 
weren’t necessarily managed by manufacturers and supply houses, as they would be toward the end 
of the nineteenth century. Instead, companies like E. & H.T. Anthony and its competitor Scovill 
externalized risk by waiting for individual photographers to come up with new inventions and then 
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buying the rights to produce and/or market those inventions. In fact, of the more than four 
hundred photographic patents issued between 1841 and 1873, less than four per cent originated with 
the employees and owners of Anthony and Scovill.52 Instead, patented innovations tended to come 
from the owners and employees of smaller manufacturing companies (about 60% of patents granted 
during that period), or from individual inventors. In such a climate, any individual photographer’s 
new insight, discovery, or innovation might ultimately lead to a new product that Snelling’s employer 
could market: photography’s “reaching a higher place” would benefit not only photographers, or the 
people, or science, or art; it might also, very directly, benefit E. & H.T. Anthony’s bottom line.53 
Indeed, Snelling later recalled how, while experimenting with photography and launching his journal, 
he never abated in his “duties to Mr. A. while he afforded me every facility for prosecuting these 
outside speculations. Indeed they were for his benefit more than for mine.”54 
 The entrepreneurial spirit that made Snelling a cherished sales manager at E. & H.T. 
Anthony’s was also reflected in the multi-pronged business model he devised for the Photographic and 
Fine Art Journal. The journal was a commercial venture, depending on advertisements and 
subscriptions for subsistence, and Snelling worked hard to boost his subscription roster. In addition 
to berating those photographers who failed to subscribe for their narrow-mindedness and 
selfishness55 – bullying them, basically, into taking his journal – Snelling sought to increase 
circulation by awarding premiums to readers who supplied new subscriber lists – a fairly common 
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practice among mid-century journals.56 Shortly after launching his journal, Snelling promised to 
award “any artist who sends us fifty subscriber’s names, with the money for a year” with a half-size 
“American” camera; a hundred names could get you a Voigtlander. Readers were also encouraged to 
enter into a competition for the production of the best daguerreotype; the prize was a Voigtlander 
camera as well, but only if the contestant was a subscriber to the journal and if his subscription had 
been paid.57  
 Snelling continued to work at E. & H.T. Anthony’s full time while editing his journal in the 
evenings, a workload that would eventually cause a nervous breakdown and a temporary retreat 
from the photography and publishing scenes. He severed his connection with Anthony in 1858 on 
doctor’s orders, hoping that his Journal – which by now was making him 1800 dollars a year – along 
with the printing business he had set up, would allow him to “do quite as well, if not better, as by 
remaining with Mr A., with half the amount of labor, which would give me an opportunity to regain 
my health.”58 But soon enough, The Photographic Art Journal began to be plagued by subscribers who 
“neglected to pay their subscriptions” and erratic appearance, and in 1860 it was subsumed into its 
competitor, Charles A. Seeley’s American Journal of Photography. 
   
5. 
In the summer of 1858, Charles A. Seeley, a New York inventor, chemist, dealer in photographic 
supplies, and editor of the American Journal of Photography, had in his possession “quite a number of 
Foreign Publications devoted to the art” of photography. A perusal of these books and journals had 
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proven to him not only “the vast fields for research and discovery yet unexplored, but also that our 
European competitors are far ahead of us in endeavors to make the art scientific and really 
artistical.” Even if photography was no longer the striking novelty it had once been, it was still far 
from having reached its full potential. And yet, Seeley told his readers, in the United States 
photography was “almost solely used as a means of making money.” Sure, “in the pursuit of cash” 
Americans had “necessarily brought the mere manipulations to almost perfection,” but at the same 
time they neglected photography’s “higher and nobler uses.” 59  
For Seeley, American photographers were not artistic enough and not scientific enough; they 
were “too mechanical,” content merely to be “learning processes and mapping faces,” while they 
should have been striving to also be “artists” – to create truly wonderful photographs, to “tell stories 
with the camera.”60 In addition, they should have sought to improve upon the medium, not just 
perfecting the minor manipulations but exploring those “vast fields for research and discovery” that 
were, as of yet, virgin territory.61 And, of course, Seeley had launched his American Journal of 
Photography to help photographers achieve just that.  
 Charles A. Seeley was born in Ballston, New York in 1825. After graduating in 1847 from 
Schenectady’s Union College with a degree in chemistry, he moved to New York City, where, in 
1853, he was hired as an assistant editor at Scientific American. 62 Its name notwithstanding, the 
magazine was chiefly aimed at mechanics and innovators, providing information on the latest 
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inventions and patents. By the end of the 1850s Scientific American, which had been launched in 1845, 
had a circulation approaching 30,000 copies per week, making it the most prominent and influential 
technical journal on the American scene. It also ran a patent agency, helping inventors apply for 
patents, and was a staunch defender of formal intellectual property rights, even in times when 
criticism of the patent system was widespread.63 Seeley was an inventor himself: he was to obtain 
nineteen patents over the course of his life, some of them related to photography.64  (Henry Hunt 
Snelling, too, had early in his career with Anthony tried to patent an invention –  “a camera for the 
purpose of taking Daguerreotypes instantaneously by means of electricity” – but had apparently 
failed in successfully doing so, thus never “deriving any benefit from the invention.”65) “He’s a 
funny looking genius,” Scientific American’s publisher Orson Munn wrote of Seeley, but “I think he is 
a pretty smart man.”66 Later, an American amateur photographer named William Ross would refer 
to Seeley, in a letter to the British Journal of Photography, as “our inventor-general.”67 Seeley worked for 
Scientific American for two years, after which he remained a contributor the journal; he subsequently 
held positions as a professor of chemistry and toxicology at the New York Medical College, served 
as a chemical expert in patent litigations, and operated a photographic supply store, together with his 
partner Henry Garbanati, at 324 Broadway and, later at 424 Broadway.68 In the spring of 1855, 
Seeley combined his journalistic experience, his scientific knowledge, and his entrepreneurial gusto 
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and launched the American Journal of Photography, a biweekly journal that cost 1 dollar a year.69  
 Even more so perhaps than his competitor Henry Hunt Snelling, Seeley took an interest in the 
scientific development of photography, and his journal reflected as much.70 Like the Photographic and 
Fine Art Journal, the American Journal of Photography included articles explaining and evaluating 
photographic chemistry, excerpts from photographic manuals, and commentary on the social and 
cultural uses of the medium.71 From 1859 onwards, moreover, the journal became the organ of the 
American Photographic Society (APS), of which Seeley – together with Snelling – had been a 
cofounder.  
 There had been previous attempts at organization, but the APS – which became the 
Photographic Section of the American Institute (PSAI) in 1867 – would turn out to be the first 
viable one, counting many of photography’s most prominent names among its membership. More a 
learned society than a trade organization or a guild, the APS presented scientific papers on 
photography, and its members frequently formed experimental committees to test new processes or 
hypotheses: the American Journal of Photography printed those papers as well as the minutes of the 
Society’s meetings. Finally, the journal frequently reprinted articles from other publications, 
including foreign photography journals as well as, for instance, the Atlantic Monthly and Scientific 
American.72  
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to copy drawings and maps at the patent office, was a reprint from Scientific American. 
 




 Like Snelling, Seeley believed that “free intercourse” among photographers was a vital 
precondition of photography’s successful future development, and like Snelling, he corresponded 
with his readers whenever they had questions or suggestions.73 Importantly, his journal sought not 
only to report on the latest inventions and insights or to allow photographers to share their 
knowledge; it also aimed to protect the community from deception. The late fifties were a time in 
which “confidence men and painted women” appeared to lurk on every corner, on the lookout to 
swindle the credulous and the unsuspecting of their money.74 The chemistry that went into the 
production of a photograph – or even, for that matter, the exact composition and behavior of the 
light spectrum – were barely understood by scientists, let alone practical photographers, making it 
easy for the deceitfully-inclined to sell “patent processes” or “secret formula” on the promise that 
these would lead to better pictures.    
 “Frauds and swindles of all kinds have latterly increased to such an alarming extent, that 
vigilance committees are considered by many good men more safe than the authorized executors of 
the law,” Seeley wrote in an editorial in 1858.75 Photographers, too, needed a vigilance committee, 
and the American Journal of Photography proposed to be just that: subscribers who came across circulars 
peddling suspicious products or services should forward those advertisements to the journal, which 
would then investigate the claims and tell the community whether or not the offerings were worth 
their while. For this policing effort the entire photographic community, from big city studio owners 
to itinerant photographers in far-flung locales, was enlisted:  “Like bogus lottery tickets, love 
powders and quack medicines, photographic processes are advertised and sold chiefly in the country. 
It is seldom indeed that the authors of these circulars have the impudence to address them to us. We 
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Haven: Yale University Press, 1982). 
 




must therefore depend on our friends. Send us the circulars, and we will do the rest,” Seeley wrote.76  
 If “fraudulent / questionable sales practices and… information asymmetries between sellers 
and buyers of photographic technology”77 were seen as one potential impediment to photography’s 
progress, wrongfully obtained or excessively exploited patents were another. Seeley was not opposed 
to patents per sé – he himself accumulated several, and his journalistic career had begun in the 
offices of the pro-patenting Scientific American – but he did oppose them when they had been unjustly 
granted, or when licenses to make use of them were prohibitively high.78 The unjust granting of 
patents was bound to happen, Seeley maintained, since both inventors and patent examiners were 
“only men, often with eyes no keener, in heads no longer than rest on the shoulders of others.” 
Being thus mere mortals, inventors were “constantly inventing old things,” and patent examiners 
were “not experts in all arts.”79 This meant that, willingly or not, inventors often tried to patent 
processes or devices of which they were not the “first and true” originators, and patent examiners 
would grant them those patents – something that happened, apparently, more often than Seeley 
deemed acceptable.  
 The journal frequently reported on and evaluated the merits and justness of newly granted 
photographic patents.80 Seeley saw it as his right – anyone’s right, really – to “review [patent 
examiners’] decisions about photography; and we need not hesitate to differ with them and contest 
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78 “I believe in patents,” Seeley wrote in in 1859; after all, an invention was “a product of labor and skill; its originator 
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government to protect him in the exclusive right to use it.” Charles A. Seeley, “The Cutting Patents,” American Journal of 
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them.”81 For instance, in 1858, after James A. Cutting, a serial inventor and patentee, patented a 
method of photo-lithography, an amateur photographer named Mr. Dixon wrote to the American 
Journal of Photography to say that he had invented a similar process years before. Since then, the 
process had “been many times re-discovered and published as new”; consequently, Seeley wrote, 
Cutting’s patent was “decidedly invalid” and there were at present “no restrictions on the practice of 
all known photo-lithographic processes.” Such “particularly valuable” communications like the one 
by Mr. Dixon made the American Journal of Photography, in Seeley’s words, “a useful and original 
photographic publication.”82 After all, Dixon’s letter wasn’t meant for him to “obtain the mere fame 
of priority,” but rather to prevent “what [had] become public property, to be excluded from public 
use.”83  
 Articles in the American Journal of Photography – and the same was true for the Photographic and 
Fine Art Journal – were often concerned with the question of who had been the “first” inventor of a 
certain process or technique.84 Standing on record as the first one to have come up with a new idea, 
Seeley reasoned, would help a man to benefit from his invention because of the associated 
reputational gains. He also believe that photographers, on the whole, did not quite seem to 
understand this principle just yet:  
It is a rule among scientific men to decide claims of priority to discovery, by the 
date of publication; whoever first publishes a new thing, is entitled to all the 
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honor. We consider this a wise and fair law. But owing to an ignorance of it, many 
well-meaning men have felt themselves aggrieved. If a photographer finds 
anything useful to his brethren, it is his duty to himself and them to make it 
known, unless he desires to secure to himself the pecuniary advantages of a 
patent. We feel little sympathy for the man who loses the reward of his labor by 
his own neglect. A light under a bushel does no one any good.85 
In part, the preoccupation with originality came from a desire to bestow honor where honor was 
due; it also served to make sure that nobody would try to patent an invention that was not, in fact 
his, thus preventing other photographers from freely using what should be in the public domain. For 
instance, when a new method of enlarging pictures had begun to attract “much general attention,” 
the American Journal of Photography published “some information concerning the first invention of the 
apparatus used for this purpose.”86  
 As it happens, a quest for “firsts” had marked photographic discourse from the start. And 
even today, as photography historian Geoffrey Batchen has written, “photography’s commentators 
inevitably find themselves having to say something about the medium’s invention and its cause or 
causes. Indeed, the nature of photography’s political and cultural identity is often explicitly equated 
with the nature of its origins.”87 No sooner was Daguerre’s discovery announced to the world than a 
number of supposedly “true” and “first” inventors of either the idea of photography or photography 
itself came, or were put, forward – including the Nièpce brothers in France and William  Fox Talbot 
in England, as well as at least twenty-one others, hailing from France and England as well as from 
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Germany, America, Spain, Norway, Switzerland, and Brazil.88  
 The craving for such individual-centered origin stories betrays an individualistic and internalist 
notion of technological innovation, as well as a deep-seated desire for heroic tales. Incidentally, 
patents, historian of technology Geoff Bowker has observed, are much the same: as texts, 
“patents…give internalist Whig accounts of the development of the process or apparatus that they 
describe, and as legal instruments they seek to impose that interpretation on the material world.”89  
 And yet, strong as the desire to point to the pioneers and individual “fathers” of this or that 
photographic invention may have been among photography’s earliest commentators, there was also, 
always, the recognition that the conception and development of photography had been 
collaborative, collective processes; that each and every tinkerer and contributor merely stood on the 
shoulders of his forbears, and that most photographic knowledge and know-how was, and ought to 
be, public property.90  
 Seeley edited the American Journal of Photography until 1867, around which time he turned his 
attention and energy to the new and exciting era of electric lighting. Management of the journal 
passed on to other hands, but the enterprise faltered quickly, and the journal was subsumed into 
Humphrey’s Journal that same year, making the latter a first-generation photographic journal 
Matryoshka Doll of sorts. Humphrey’s would continue publication for another two years, but it, too, 
suffered from financial and editorial troubles, and folded in 1870.91 
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A propos: Samuel Dwight Humphrey, originally from Hartland Connecticut, had had several years 
of experience as a daguerreotypist in New York city when, in 1849, he published the manual A 
System of Photography Containing an Explicit Detail of the Whole Process of Daguerreotype. In November of 
1850 he launched the first issue of his journal, The Daguerrean Journal, by all accounts the world’s 
“first commercially produced photographic magazine”; it was re-christened Humphrey’s Journal of the 
Daguerreotype and Photographic Arts, or Humphrey’s Journal for short, in 1853. A year’s subscription 
originally cost three dollars; single issues could be had for twenty-five cents. In a letter to the editor 
published in the Spring of 1851, the prominent New York photographer Jeremiah Gurney 
welcomed the journal: “We have at once in our power the means of union and advancement. We 
have a medium through which, no matter how distant we may be placed, we may intercommunicate 
and establish that good fellowship which should exist between all exercising a common calling.”92  
 In 1859, Humphrey abandoned photography to embark upon a medical career, and 
responsibility for the magazine was passed on to Joseph Ladd; between 1862 and 1867, editorial 
responsibilities lay with John Towler.93  
 While Snelling and Seeley generally referred to each other and each other’s publications in 
friendly, even brotherly terms, and were part of the same social circles, they felt less friendly toward 
Humphrey’s Journal. In Seeley’s eyes, Humphrey’s was  
the organ of quackery and shameless impudence, and selfishness. It is doubtful if 
its instructors were ever capable of forming a solid opinion as to any matter of 
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scientific importance; but for a pittance they were ready to advocate anybody’s 
swindling schemes and with the usual inconsistency of ignorance and knavery, 
they were prepared to eat their on words when they were paid.94  
The strong language may well be, as one historian of the photographic trade press has suggested, 
“more instructive about the role of invective in sustaining a journal”95 than anything else, although it 
also referred, in part at least, to Humphrey’s earlier association with Levi L. Hill, a photographer who, 
early in the 1850s, had claimed the discovery of a process for taking pictures in color, and who had 
been exposed as a fraud.96  
 While this Section is focused mostly on the journals published and edited by Snelling and 
Seeley because of the active roles they took in opposition to the bromide patent, it will also turn 
from time to time to Humphrey’s Journal, either to get a different perspective on the case or simply 
because the three journals were part of the same biotope.  
 
7. 
In the discourse around photographic innovation that emerged in the pages of the photographic 
press, we see something of a struggle, a conflict. I should note here that the term “innovation” was 
not used much in the nineteenth-century journals; “progress” was the more common phrase. I use it 
here because it rings more familiar to our twenty-first-century ears.97 On the one hand, there was the 
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recognition that specific individuals had been responsible for specific inventions, and that 
photographic progress, on the whole, stood to benefit from the activities of individual user-
innovators, who may or may not seek to profit from their contributions.98 Rewarding inventors was 
in part a moral issue: “there is a justness in giving to a man the natural product of his own inventive 
faculties. If an inventor brings into the world that which previously did not exist in it, then, surely, 
no one can have so good a right to the application and disposal of it as the inventor himself,” as the 
Photographic and Fine Art Journal put it.99 But it was also understood that invention and innovation 
cost time and energy, and that photographers, especially those professional photographers who were 
not independently wealthy, would need some form of financial compensation in order to make it 
worth their while.100 In fact, Snelling, who combined his editorship and his work for Anthony with 
photographic experimentation, refused to share at least one of his inventions, a process of printing 
upon oiled surfaces that would be valuable for enlarged portraits on canvass: “This process I have 
never published, but I intend it 2 die with me unless I can get my price for it,” he wrote in a 1867 
memoir. Apparently, he never got his price.101 And yet, on the other hand, there was the equally 
pervasive and attractive notion that most ideas and inventions related to photography should be 
public property, if the art was really to advance – which meant, ultimately, that photographic 
knowledge and know-how ought to belong to everybody and thus to no one in particular.  
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 A similarly ambiguous view of intellectual property emerges when one looks at the use of 
exchange material – excerpting and reprinting texts and articles from other books and, especially, 
other journals. As noted above, this was common magazine practice at the time, especially when it 
came to foreign publications, since international copyright wasn’t recognized in the United States 
until 1891. One historian of the early business press has called the first half of the nineteenth 
century “the age of eclecticism: shears were sharp and pastepots at the ready”; until the mid-
nineteenth century, but also for a while thereafter, “ownership of periodical contents generally was 
considered in the public domain.”102 
 (Magazines were not alone in this: newspapers, too, consisted largely of excerpted materials 
from other newspapers, and “Scissors” was a common nickname for newspaper editors. This was 
especially true for local, or regional newspapers: national or international news, taken wholly from 
other sources, formed the meat of their contents during the first half of the nineteenth century. This, 
in fact, was what made them valuable: since local news would have come to their readers already via 
other routes, including word of mouth, “originality” was not what was expected from a large portion 
of the newspaper press.103)   
 The practice extended beyond journalism: Henry Hunt Snelling’s first book, The History and 
Practice of the Art of Photography (1849) contained chapters that were lifted, pretty much verbatim but 
without attribution, from other sources.104 In his journal Snelling was usually more careful to 
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mention and even praise the sources of his contents. “Occasionally we receive a number of a Journal 
called the ‘Photograph’ from Lancaster, Ohio, edited by Mr. V.M. Griswold,” he would write: 
“Among the minor Journals published in this country, this is decidedly the best for original matter, 
and we have taken the liberty of copying an article from the last number we have received.”105 
 Cutting and pasting contents from other journals was justified, Charles Seeley argued, by the 
fact that it would be very hard to put out a periodical without borrowing from others. Some people, 
he wrote, seemed to think that photographic journals “should be filled with matter that may be 
called original.” But since “useful novelties [were] not so plenty in our art,” the idea of “a 
Photographic Journal which aims to be ‘original’ and most useful at the same time [was] ludicrous as 
well as lamentable.” 106 Besides, he added, borrowing from others was engrained in American culture:  
Some of our contemporaries pretend to think it strange that this shall be called 
the American Journal, when we depend upon the European news to help fill our 
pages. We answer by reminding these of the origin and history of the American 
civilization and character. Americanism of the high order is eclecticism, American 
arts and sciences are the arts and sciences of other lands…107 
Even so, borrowing from others was not always seen as unproblematic. As with photographic 
invention, the line demarcating “individual” intellectual property from what we would nowadays 
describe as “the commons” seemed never fixed, always shifting, and to come into view only when 
crossed – so that accusations of theft can be seen flying to and fro between the various American 
and European journals. For instance, when Samuel Dwight Humphrey passed the editorship of his 
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journal on to new hands, Seeley commented upon the transfer by noting that, in Humphrey’s, “the 
original matter is often stolen from this Journal and others,” and proceeded to give examples of such 
plagiarism.108 Meanwhile, George Shadbolt, the editor of an English photographic journal, accused 
Seeley of much the same, publishing “A Note for America” in which he wrote that he had “no 
objections to our American Cousins copying our articles into their Journals if acknowledged, but 
when the Editor of the American Journal of Photography, in the number for the 1st November, 
extracted upwards of twelve of its pages from our columns, the least he ought to have done was to 
acknowledge the source whence he had borrowed nearly all of his matter.”109 Seeley reprinted the 
accusation in his own journal, along with a defense in which he detailed the supposedly stolen 
contents in his November issue. He pointed out that he had in fact “acknowledged the source” for 
most of these articles, and that most of the matter “of which the complaint [was] made” concerned 
papers and discussions that had been presented or taken place at the British Photographic 
Association:  
The proceedings of the British Association are of such consequence that they 
were reported in many periodicals…We have also found substantially the same 
report as we have given, in The Literary Gazette, Athanaeum, The Times, and Cosmos. 
In other words, the minutes or papers derived from the meeting of a photographic society “should 
be considered no more the property of a periodical than the President’s Message, or any other public 
document.”110 
 Again, there was the acknowledgment that some materials did indeed belong to one specific 
party (in this case, a journal), but also the claim that some things were “public.” In any case, the 
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most important point was that Seeley had given credit where credit was due – something that, he 
assured his readers, he had always done. “We are not aware that in any case whatever we have borrowed 
a line or a thought from another, without giving due credit.” Having thus set the matter straight, 
Seeley went on to turn the tables and level accusations of theft at Shadbolt: “Matter from this 
Journal is constantly copied without credit being given.” In fact, there was “no photographical 
Journal from which more has been quoted by contemporaries, while at the same time no journal 
receives less courtesy.” 111 
 Note the difference, then, between “stealing” and “borrowing” – a difference that came down 
to attribution, with attribution being the “courteous” thing to do. This was also the view taken when 
it came to photographic technology and processes itself: it was fine to build upon other people’s 
work, but one should always be careful to acknowledge the source, and not run off with an 
invention that wasn’t one’s own. After all, if knowledge was shared freely, as many in the 
photographic establishment believed it should be, then credit and recognition were all that inventors 
could expect – deprive them of that, and progress might really come to a halt. “The operator will 
probably ask,” Snelling wrote in a comment upon knowledge sharing,  
what security have I if I make my discovery public, even if patented, that other 
artists will not use it, and deprive me of its benefits? To this we answer, that in the 
present state of the profession you have none, but if others adopt it, it will be the 
more lucrative to you, inasmuch as the public will put more confidence in your 
ability as an artist, and reason, that as you were the original inventor, you were the 
most capable of using it, and the majority would give you the preference.112 
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Before we go on, a quick word about circulation and reception. Reception – in this case, how 
readers of the photographic press interpreted, responded to, and valued these journals – is, as 
anyone who has ever engaged in the study of media and communication knows, difficult to examine. 
This is especially true in the case of nineteenth-century journals like the American Journal of Photography 
and the Photographic and Fine Art Journal, since whoever may have been the audience for these journals 
is, by now, long gone. Not only is it hard to know what the photographers who read these journals 
took from their reading; it’s actually just as hard to say precisely who they were.  
 By Samuel Dwight Humphrey’s estimate, there were “no fewer than 10,000 daguerreotypists 
in 1850; perhaps as many as a third of them ultimately subscribed” to his or Snelling’s journal.113 
That sounds lovely, and is also impossible to fact-check; subscription lists for none of these journals 
have survived; moreover, for a long time in the nineteenth-century periodicals weren’t legally obliged 
to report accurate circulation numbers, and many published “heavily inflated” figures.114 A typical 
reference to the readership of the American Journal of Photography, for instance, would run like this: 
“We are beginning to believe that our Journal is one of the great powers, for the extinction of 
humbug in the photographic profession. Our subscription list is increasing almost by geometrical 
progression.”115 But even if accurate circulation numbers had been available, the question is just 
what we would have been able to deduce from them. As David Forsyth has observed in his history 
of the business press in America, pre-1865 circulation figures especially were “not the only key to 
the influence of the business publications.” Since “comparatively little reading material on business 
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matters was available, existing papers were greatly prized. Every issue was read by a number of pass-
along readers.”116 
 Nevertheless, some clues as to the journals’ standing and reach might be gleaned from other 
sources than circulation numbers. One of these is the simple fact of their longevity: the Photographic 
and Fine Art Journal lasted for almost a decade, the American Journal of Photography, almost fifteen years; 
the Philadelphia Photographer, which we will encounter later on in this Section, was founded in 1864 
and stayed in print until 1889.117 Since these journals were commercial enterprises, this suggests a 
readership large enough at least to sustain the cost of publication, in part by attracting advertisers  
(consisting mostly of photographers offering their services and supply houses advertising their 
wares) but more importantly by generating subscription fees – even though, it should be admitted, 
complaints about subscribers’ failure to pay on time, or at all, were recurrent, especially in Snelling’s 
publication.118 Still, at a time when, according to at least one estimate, the average lifespan of a 
journal was four years, the photographic press did well enough to infer it had some standing.119 
When, in the Summer of 1866, publication of the American Journal of Photography was suspended for a 
couple of months, Charles Seeley claimed to have received “thousands of letters” from anxious 
subscribers inquiring about the journal – something Seeley saw as an unexpected but no less 
welcome affirmation of the Journal’s value, since the “prevailing sentiment” of those letters was 
“that they need the help of the Journal.”120 
 A perusal of the places of residence of correspondents to the journal suggests a readership 
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that extended far beyond the limits of New York City, with subscribers writing in from places like 
Boston, Philadelphia, Michigan, Ohio, Kentucky, and Alabama.121 Their letters often concerned very 
practical matters, such as tips on the best lens to buy, or how to solve a particular problem, 
suggesting that the journals were seen as authoritative resources in that regard. Take for instance the 
“To Correspondents” section in Humphrey’s Journal in August, of 1868 – comparable to any other 
month, really, as well as to similar sections in the other two journals. A photographer named 
Valentine Klauck had sent in two pictures with spots and stains, asking what could be the trouble 
with his collodion; the editor answered they were caused “by greasiness or scum on the surface of 
the bath.” Other replies ranged from the general – “No. Distillation will not restore ether in a pure 
form” to a J. Upham –, to the very precise: a P.O. Hoadley was told that “four drops of nitric acid, 
52 degrees Baume, to each ounce of nitrate of silver bath is too strong altogether.” The questions 
involved innovative activity, too: “John Fordyer – You can get a patent for your tent if it has 
sufficient novelty in it, which we think from your description is very doubtful.” Potential 
fraudulence, finally, was another recurrent topic: “George Ashe – The new headrest you allude to is 
an arrant humbug.”122  
 The fact that both Snelling and Seeley were founding members of, and active participants in, 
one of the premier photographic societies in the United States, suggests that they were taken 
seriously, at least, by the photographic establishment – that they, in fact, belonged to that 
establishment, with all the attendant soft power that such standing implies.   
  In any case, what the journals sought to achieve may well be just as interesting as what they 
actually did achieve. The values that the editors sought to instill, the vision they had of what their 
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medium might be, tells us something about the hopes and fears that new technologies tend to 
inspire. And when it comes to the values of intercommunion, knowledge sharing, and collective 
invention, especially, the discourse in these journals also teaches us something about the precursors 
to the seemingly new innovation practices and discourses of today. Finally, while it is difficult to 
measure the “impact” these journals had on the photographers that read them, it is at the same time 
not hard to imagine that they did, in fact, contribute to the formation of an “imagined community,” 
and were crucial for sustaining a “community of practice.” (And, as we will see in Chapter 2, there 
was at least one case in which the journals, their editors, and the rallying power that both possessed, 
did have a profound impact on the way in which photography was being practiced – and that was in 
the long fight against the bromide patent.) Before teasing out what, exactly, that imagined 
community looked like, let’s first take a look at another important institution for the formation of 
that community: the American Photographic Society (1859-1867) and the Photographic Section of 
the American Institute (1867 – 20th century).  
 
9. 
Both Seeley and Snelling were present at the inaugural meeting of the American Photographic 
Society, in February of 1859, at the Cooper Institute in New York. The desirability and viability of 
such a society had been discussed the previous spring at meetings of the Polytechnic Section of the 
American Institute, New York’s foremost mechanics’ institute and the host of a popular annual fair 
dedicated to demonstrating America’s innovative prowess.123 Seeley’s business partner Henry 
Garabanati had, at that time, just returned from a trip to England, where he had witnessed the 
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establishment of the Photographic Society of London, and he had urged the formation of a similar 
society in the United States.  
 Although attempts at organization had been undertaken earlier in the decade, those short-lived 
societies had been mostly concerned with maintaining prices in the face of increased competition; 
what Garbanati proposed was something more like a learned society, something more aimed at 
improving the science of photography. Such a society would be geared less toward “practical 
photographers” and more toward photographic amateurs – or, as one historian of science in the 
early Republic has described them, “cultivators”: “those members of the learned culture who 
participated in a variety of scientific enterprises, always without remuneration…To them, science 
was a source of pleasure, a ‘hobby.’”124  
 The discussion at the American Institute had been reported upon in the American Journal of 
Photography; Snelling had been present as well.125 Since the latter had been urging American 
photographers to unite in a society since at least 1851, it’s hard to imagine his response to 
Garbanati’s proposal as having been anything but favorable.126 (“There is nothing that will serve to 
dissipate the petty jealousies too prevalent among artists, or banish that malevolent aspersion of 
talent so prominent in newspaper advertisements, as a union of the profession in one great 
philosophical body,” ran a typical commentary by Snelling.127) Less than a year later, invitations had 
been issued to around forty photographers, many of whom came to the February 1859 meeting, 
after which the American Photographical Society (APS) was a fact. No one less than chemist and 
photographic pioneer John William Draper served as its president. The APS, Snelling hoped, would 
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“prove to the world that we are not the mere mechanics in the business that we are deemed by many 
Europeans.”128 Monthly meetings were held, during which members presented papers, the minutes 
and details of which were published in the American Journal of Photography as well as the Photographic 
and Fine Art Journal, and by its fifth meeting, the number of members had grown to over one 
hundred.129 
 The society’s membership consisted mostly of amateurs, scientists, innovators and pioneering 
figures in the field, including John William Draper and astronomer Lewis M. Rutherford, Samuel D. 
Tillman (professor of science and mechanics at the American Institute), and Scientific American editor 
Robert MacFarlane. A few years later, the society would be joined by Oscar G. Mason (1830-1921), 
a photographer who set up and ran the photographic department at New York’s Bellevue Hospital, 
the first such department in the country. Mason became the secretary of the society around the time 
the APS became the Photographic Section of the American Institute, and would serve as its 
president from 1900 onwards. The professional class was represented too – by such prominent 
figures as Abraham Bogardus and Napoleon Sarony, for instance – but “practical photographers” 
were in the minority. Upon this the New York Herald remarked, favorably, in 1859: “We have in New 
York a photographical society and a photographical journal and a degree of zeal is displayed in 
sustaining them which quite surpasses that given to any similar subject.” The Herald’s reporter found 
it “quite a pleasure to be present at these society meetings, where, instead of finding an assemblage 
of mere artists of mechanical dexterity, we are surrounded by a circle of brilliant opticians, chemists, 
mathematicians and astronomers, thus plainly showing what direction the science begins to take.”130  
 The newspaper article was reprinted in both the American Journal of Photography and Humphrey’s 
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Journal; Snelling’s Photographic and Fine Art Journal was, during this time, already beginning to falter 
and appeared only twice in 1859, in June and July.131 It drew defensive and critical responses, 
especially in Humphrey’s, with practical photographers commenting upon the perceived 
“exclusiveness” of the society – the result being that, in October of 1859, the members of the APS 
decided to take out some advertisements in the photographic and general press to make it clear that 
membership and attendance of the society’s meetings were open to all. Seeley, however, wasn’t 
apologetic about the society’s character, arguing that “the very men in society who feel the least 
interest in the scientific development of photography, are the practical photographers,” since their 
primary goal was making money, not furthering the progress of photography. (Seeley did add that 
there were of course “multitudes of exceptions” to that rule, and that “readers of Photographic 
Journals” did not belong to the category he described.) Practical photographers were very welcome, 
but the majority of them, he believed, were simply not interested to participate.132  
 While Seeley and Snelling became major champions of the society, attending its meetings and 
reporting upon its proceedings in their journals, Humphrey’s Journal remained critical, positioning 
itself as a representative of the more practically-oriented photographer. “This institution [the 
American Photographic Society] ‘still lives’ notwithstanding so few among our operators take any 
interest in its doings,” it wrote, for instance, in the summer of 1860: “Being composed principally of 
a few scientific men and amateurs, the photographers of the city take little notice of its proceedings. 
Occasionally, however, something is done which attracts attention from outsiders” – and in those 
instances, Humphrey’s was willing to inform its readers.133  
 Like the journals edited by two of its founding members, the APS valued openness and 
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community; values that obviously could more easily be espoused by amateurs than by commercial 
photographers. “Amateurs have so far been the most valuable and unselfish contributors to the 
store of knowledge,” Seeley wrote in 1858.134 The members of the society generally believed that 
amateurs had more time to experiment than practical photographers, and also that they were less 
likely to keep their findings to themselves. During the society’s first annual meeting, early in 1860, 
president Draper reminded those present that it was desirable “for our society to continue strictly 
the practice which it has hitherto followed, of rigidly separating itself from all secrets, nostrums and 
questions – not tolerating them for an instant, but ever remembering that it is a scientific society, the 
object of which is the advancement of the photographic art, and the diffusion of all knowledge 
connected therewith….”135 Again, science and business seemed partially in conflict. 
 
10.  
The American Photographic Society, together with Snelling’s and Seeley’s journals, bound together 
what anthropologists Jean Lave and Etienne Wenger have called a “community of practice”: a group 
of people “who share a concern or a passion for something they do and learn how to do it better as 
they interact regularly.”136 In order to be able to speak of a community of practice, there must exist a 
“shared domain of interest” (in this case, photography, broadly defined); a “community,” meaning 
that members “engage in joint activities and discussions, help each other, and share information”; 
and “practice,” meaning that the members develop “a shared repertoire of resources: experiences, 
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stories, tools, ways of addressing recurring problems – in short, a shared practice.”137 The scientific 
pioneers, gentleman amateurs, editors and respected studio photographers that made up the 
“photographic establishment” at mid-century clearly constituted such a community of practice: 
through their society and journals they sought to improve themselves as well as the photographic 
practice as a whole. 
 Relatedly, the journals also formed the nexus around which an “imagined community” of 
photographers could take shape. Benedict Anderson has pointed out the importance of mass media 
for the rise of nationalism, with the nation being an “imagined political community” that may take 
shape in the minds of its members through the consumption of media. This community is 
“imagined,” Anderson writes, “because the members of even the smallest nation will never know 
most of their fellow-members, meet them, or even hear of them, yet in the minds of each lives the 
image of their communion.”138 Likewise, the photographic press helped a dispersed and diverse 
group of photographers to imagine themselves as being part of something greater, a community – or 
“fraternity,” as the editors of these journals liked to call it.139 By publishing its minutes and praising 
its approach, the American Journal of Photography and the Photographic and Fine Art Journal enabled the 
APS to function as a symbol of what that larger, imagined community ought to look like – and 
perhaps even allowed those who weren’t members, or who couldn’t be present at meetings, to feel a 
part of it anyway.  
 Almost all communities are imagined – their being imagined is not what distinguishes them; 
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what sets one community apart from another, Anderson writes, is “the style in which they are being 
imagined.”140 The imagined community of photographers was friendly and familial; appellations like 
“brother”, “cousin” or “friend” fell often, either when readers addressed the editors or when editors 
addressed each other. It was also, as those terms suggest, predominantly male: women entered the 
pages of the photographic press almost exclusively as sitters, or as the wives or assistants to male 
photographers and studio operators. It was white, too: even in the run-up to and during the Civil 
War, race was rarely mentioned, if at all, even though African-American intellectuals and activists 
were at this time using photography for their own emancipatory purposes.141 
 With those restrictions in mind, the imagined photographic community was also 
cosmopolitan, in that the journals often reprinted articles from their European counterparts, and 
published the proceedings of British and French photographic societies, clearly conceiving of 
photography as a medium that transcended national borders; they also frequently received letters 
from photographers who resided abroad, commenting on the local photographic scene.  
 This went both ways: the British Journal of Photography for instance published a column under 
the title “Spirit of the American Journals,” which sought to offer “in a condensed manner, an 
account of what is going on in America” and which was based on American photographic journals 
as well as sources like the Scientific American.142 Both the British Journal of Photography and the 
Photographic News invited American correspondents to report upon the goings-on on the other side of 
the Atlantic: Philadelphia engineer and amateur photographer Coleman Sellers, for instance, wrote a 
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regular column for the British Journal in the early 1860s.143  
 At the same time, the editors were careful to note the distinct character of American 
photography and photographers, praising the quality of American photographs and the “go-
aheaditiveness” of American photographers, while encouraging their readers to emulate the more 
scientific spirit of the English and the French. “Why should American Photographers ever follow 
the lead of Europeans?” Snelling would ask, in a typical editorial:  
We have minds which, properly directed, are as fully capable of originating, and 
which should not only originate but make themselves felt. This grovelling apathy 
which induces one mind to be subservient to another, and prevents it from 
making itself felt, is not natural to the American, and we regret to see it exist to 
such an unpardonable extent among American Photographers.144 
 In addition to these familial, cosmopolitan yet patriotic overtones, the style in which the 
photographic community was being imagined, on the pages of the photographic press and during 
the meetings of the APS and other societies, displayed what could be described as “genteel 
amateurism.”145 This included values like openness and sharing, self-improvement and education, 
progress, a disdain for “money-getting,” and a dedication to the expansion and protection of the 
intellectual commons. Even practical photographers, those who, according to Seeley, had nothing 
but business on their minds, should ideally behave in this way.146 “A perfect workman,” the American 
Journal of Photography told its readers,  
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is generally a modest man, and, notwithstanding he may evince a pride in hearing 
his productions praised, and knowing they are properly esteemed, he will not relax 
his exertions, and say he knows enough of the art; but he will continually push 
onward, seize every source of information with eagerness, and bend his energies 
with renewed vigor to attain, if possible, a still higher degree of excellence – not 
an experiment, or a suggestion, will he leave untried…147 
 A similar spirit of self-improvement and hard work was expressed, at the time, by the newly 
emerging New York bourgeoisie. This class of wealthy merchants and, increasingly, manufacturers, 
was tied together by a shared devotion to “rationality, discipline, and individual effort.” According 
to historian Sven Beckert, “one of the most important articulations of a shared ethos of gentlemanly 
respectability was the relationship of New York’s business elite to work itself.”148 With all its 
emphasis on hard work, punctuality and regularity, the imagined photographic community seemed 
to strive to a similar respectability for what were, in essence, the photographic equivalents of lower 
middle class small shop-owners, mechanics, and salesmen.149  
 Of course, the fact that the Photographic Art Journal, the American Journal of Photography and the 
American Photographic Society promoted the values of community and sharing, or painted a picture 
of what the ideal photographer and the ideal photographic community looked like, doesn’t 
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necessarily mean that those ideals were translated in to actual practice. If anything, Snelling’s 
constant complaints about the unwillingness of American photographers to contribute to the 
progress of photography, or Seeley’s ongoing fight against frauds, humbugs, and unjust patents, 
suggest that reality was a far cry from the ideal. Still, even if the image they projected was just that – 
an image, a projection – that doesn’t make it any less valuable for reconstructing the values that 
came to be attached to this new technology, and the way in which the most vocal and prominent 
advocates of those values sought to steer the future development of that technology and its 
attendant profession. To this – the active steering of photographic innovation, and to the function 
of the photographic press as a site of collective action – we will turn in the next Chapter; the role of 
the law in both these processes will become clear in the pages that follow as well. 
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Chapter 2. “Photography is Everybody’s Property”: 
Peer Production, the Patent System, and the Campaign Against the Bromide Patent 
  
1.  
“The practice of the Commissioners granting to almost all who apply, patents for the products of 
other men’s brains, because of some trifling, and perhaps, valueless variation, is becoming of so 
serious a matter, that it almost necessitates a ‘Vigilance Committee’ to examine into the various 
claims,” Henry Garbanati wrote in the American Journal of Photography in 1858.1 Although 
Garbanati seemed to be complaining of a new development, similar cries of discontent had been 
heard before – had been heard, in fact, pretty much from the beginning of the US patent system. 
They seemed to be part and parcel of that system, in the same way that complaints about “the 
end of privacy” began to be heard around the same time that the idea that there even was such a 
thing as a right to privacy was first articulated – the sort of thing that is borne out of its 
perceived demise, not celebrated until it can be mourned. 
 In the second half of the nineteenth century, the photographic press in the United States 
became something of a “vigilance committee” that investigated, and at times challenged, patents 
granted for photographic inventions. It did so most successfully in the case of James A. Cutting’s 
bromide patent (1854-1868), to a case study of which this chapter will turn later on. The 
photographic community regarded the patent system especially wearily because many of its 
members conceived of photography as a science, a public good, and, as we would today call it, a 
“peer produced” technology. Others, however, believed that innovation proceeded best through 
private property and patents. In the debate around patenting photographic inventions in the 
nineteenth century (a debate that also involved secrecy and knowledge sharing), we see a 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  








Having been given the mandate, by the framers of the Constitution of the new Republic, “to 
promote the Progress of Science and the useful Arts, by securing for limited Times to Authors 
and Inventors the exclusive right to their respective Writings and Discoveries,” the American 
Congress in 1790 had created patent laws. A patent granted its owner a temporary monopoly on 
his (sometimes, though rarely, also, her) invention, thus promoting innovative activity by 
ensuring inventors a return on the investment of their time and money. The patent system was 
also intended to end craft secrecy and to enable the diffusion of knowledge: patentees were 
required to provide the Patent Office with detailed specifications as well as, when appropriate, 
working models of their inventions – which were then made publicly available. The Office 
published an annual list of patents issued, and several journals, including Scientific American, 
provided readers with detailed information on newly issued patents, thus saving their subscribers 
the trouble of traveling to Washington to peruse the files of the Office. This meant that the 
public stock of knowledge grew, enabling future inventors to build upon the work of current 
ones.  
 During the first decades of the Patent System, inventors who were so inclined had been 
able to obtain a patent simply by paying a one-time fee – a policy that not only resulted in “the 
country being flooded with patents that were either worthless or infringing upon one another,” 
but that also, predictably, led to disputes and contestations, which were settled through 
litigation.2 In the 1830s, with the number of lawsuits “daily increasing in an alarming degree,” the 
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patent system was revised: no longer ensuring the automatic granting of a patent upon receipt of 
payment, the Patent Act of 1836 prescribed that Patent Office employees examine each 
application to make sure that only those that were truly original and useful were approved.3 A 
patent was issued for fourteen years, with the possibility of extending it for an additional seven 
years if the patentee could prove that the original term had not brought enough remuneration.  
 By instituting the pre-approval review process, the 1836 Patent Act “erected a gate 
between the inventor and the legal system that significantly increased the value of those 
applications that squeezed through.”4 Since, in addition to that, the fees required to file for a 
patent were relatively low, the patent system became “an attractive institution for social 
mobility.”5 According to business historians Kenneth Sokoloff and B. Zorina Khan, the growth 
in innovative activity that marked the first half of the nineteenth century was due 
disproportionally to “ordinary citizens operating with relatively common skills and knowledge 
rather than…an elite with rare technical expertise or extensive financial resources” – a 
phenomenon the authors refer to as “the democratization of invention.”6 This was also true, as 
we have seen, in the case of photography, where until the 1880s innovation often came from 
individual photographers or small-scale firms, rather than large corporations.  
 As the patent system changed from “a registration system to an examination system” 
during the first half of the nineteenth century, the American population grew, the nation’s 
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communication infrastructure improved, markets expanded, the manufacturing sector grew, and 
invention and innovation increased. While fewer than 1,000 patents were issued between 1800 
and 1810, during the 1850s alone almost 20,000 patents were granted.7 Consensus has it that by 
the middle of the century, patent rights had become “a necessary adjunct to the burgeoning 
American Industrial Revolution.”8  
 It should be said, though, that the question of whether or not patent laws actually caused 
an increase in innovative activity remains a matter of debate. Business historian Petra Moser 
examined the exhibits at nineteenth-century world fairs and found that patent laws didn’t actually 
lead to an increase in innovative activity; what she did find was that patent systems influenced 
the direction of innovative activity. In countries without patent systems, like the Netherlands or 
Switzerland during that time, innovative activity took place in industries that could benefit from 
secrecy, like food processing and scientific instruments, whilst countries with patent systems 
innovated in areas where secrecy was less effective.9 
 Notwithstanding the (perceived) instrumentality of the patent system to innovation and 
progress, Americans did not regard it a uniformly favorable. Understaffed, bureaucratic, and 
often lagging behind in reviewing applications, the Patent Office could be a frustrating institution 
to work with. In addition, the granting of patent extensions often had the effect of creating 
“powerful patent monopolies, which stifled inventive creativity and levied a heavy tax burden on 
the general public”; this, in turn, aroused “the public’s hostility toward the patent laws 
themselves.”10 Abuse of the system also loomed large when inventors assigned their device or 
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process to a second or third party, patent agents or, as they were often referred to in the 
nineteenth century, “patent sharks.”11 As speculators bought up valuable patent rights, they 
formed “powerful monopolistic syndicates” who either bought out the competition, forced users 
to pay excessive license fees, or sued users for infringing patent rights.12  
 In such a climate, courts continued to play an important role in the patent system, bearing 
responsibility for settling patent disputes when and where they arose. In fact, as legal scholar 
Christopher Beauchamp has argued, the mid- to late nineteenth century witnessed a veritable 
“patent litigation explosion.”13 The majority of these disputes revolved around the novelty of 
inventions, and the question of whether or not the patentee was in fact the “first and true” 
inventor. According to B. Zorina Khan, who examined all the 795 patent cases reported between 
1790 and 1860, courts during the first half of the nineteenth century tended to be concerned 
mostly with identifying and enforcing “the rights of the first and true inventor, rather 
than…protect[ing] public welfare by deterring private monopolies.” Towards the middle of the 
century, however, the judiciary began to attempt “to address the problem created by the 
monopoly aspect of the patent grant.”14 (As we will see, this also ended up happening in the 
bromide patent case.)   
 In the eyes of many, then, the patent system left much to be desired. Throughout much of 
the nineteenth century, alternative systems of managing intellectual property and rewarding 
inventors were a recurrent topic of debate. In fact, what historian Meredith McGill has said in 
the context of nineteenth-century copyright may well be applied to the patent system as well: “a 
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variety of models of intellectual property still vied for dominance in popular opinion, in 
Congress, and in the courts.”15 The most commonly suggested alternative system was one in 
which the government would give grants to inventors and have their inventions become public 
property immediately, rather than award temporary monopolies.16  
 As it happened, this was precisely the course that the French government had taken, in 
1839, with regard to photography, granting Daguerre a pension for life on the condition that his 
discovery be given to the world for free – a fact that was not lost on advocates for patent 
reform.17 When, for example, Dr. C.T. Jackson of Boston gave a lecture at the American Institute 
in November of 1851, he praised the French Academy of Sciences for thus making this 
“discovery of a most curious and wonderful nature” universally available. Who, Jackson asked, 
rhetorically, “that has taken out letters patent for trifling improvements in this art, does not feel 
ashamed of himself when he contemplates this noble gift of the French nation?” He then 
suggested the establishment of an American institution “as noble as the Academy of Sciences of 
France” in order to encourage “the honest inventor and discoverer”: “without abolishing the 
patent office we would leave to inventors and discoverers the choice between the two, and I 
doubt not most American inventors would prefer the Academy.”18 
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When it came to photography, a similar alternative model was proposed by Henry Hunt Snelling, 
who as early as 1851 had advocated the formation of a photographic society that would benefit 
its members by aiding the “strength, stability and increased respectability of the profession.” 
Snelling imagined that if such a society came to be, “each member who [made] a discovery 
worthy of adoption, [would] find it to his interest to submit it to the society, and receive its 
approval, in the greater confidence it will give the public in his ability.” Rather than keeping a 
discovery to oneself or applying for a patent, Snelling proposed that photographers give their 
discoveries to the society: this, in turn, would “beget an ambition in all to strive for improvement 
– a new impulse will be given to the art, and not only the operator will be stimulated to greater 
exertion, but the public will become more excited and interested, and a greater prosperity to all 
concerned will be the result.”19  
 A decade and a half later, Edward Wilson, editor of the Philadelphia Photographer, would 
similarly propose the formation of a National Photographic Union that could “serve as a central 
clearing agency” for new innovations, allowing the circumvention of the Patent Office.20 Anyone 
who came up with a useful invention could, in Wilson’s words, “apply to the Executive 
committee of the National Photographic Union first, for a purchaser. They could make the terms 
with him, buy it, and license all the members to use it, at a small fee, each year, only, being 
required of them to enjoy all the patents and benefits accruing thereto.”21 
 Fittingly, perhaps, for an innovation that had had such an auspicious start as a public good, 
photography occasioned a continuous debate about intellectual property amongst its 
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practitioners. Although many of them did in fact patent new inventions, mid-nineteenth-century 
photographers were well aware that the flowering of photographic innovation and commerce 
during the medium’s first decade in the United States had been due, in large part, to the absence 
of patent and license restrictions likte those that had limited early daguerreotypy in England as 
well as photography on paper in France.22 The scientists and amateur practitioners who had 
taken up early photography in the United States had communicated their experiments through 
scientific and popular journals. Since, in the spirit of science, “new ideas and developments were 
generally shared freely, attempts to restrict the free use of processes or new developments were 
deeply resented.”23  
 According to historian of the American photographic industry Reese Jenkins, by mid-
century daguerreotypists tended to accept patents and secrets when it came to supplies, but felt 
less favorable about attempts to patent “processes or improvements in processes” from which 
they could benefit in their own production.24 This, together with the threat of fraudulent 
“process mongers” who tried to sell worthless “secret formulae” or “quick stuffs” to credulous 
photographers, led to the promotion and encouragement of transparency and knowledge sharing 
in the pages of the photographic press. Philadelphia Photographer editor Edward Wilson articulated 
a frequently expressed sentiment when he wrote, in 1867, that there was “not a man practicing 
photography to-day, who is not indebted for almost everything he knows, to the free-will 
offerings of others.”25  
 If the patenting of photographic innovations wasn’t rejected outright, this was so only 
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because it was understood that some people needed, simply, to make a living. Throughout the 
pages of the photographic press one can trace an ambivalence about intellectual property, a 
conflict between, on the one hand, a “scientific,” communalist model in which data are shared, 
experiments are repeated by peers, and progress is achieved through cooperation, and a more 
individualistic and internalist notion of innovation, like the one enshrined in patent law, where 
progress is the result of individual inventors working for the rewards that come from a 
(temporary) monopoly. Of course, photography was both a science and a commercial enterprise 
centered around a technology, and both “models,” so to speak, were available to its practitioners 
as their medium matured and some of them professionalized – so it is not strange that 
competing notions should arise. Besides, the history of intellectual property in general could be 
characterized as one prolonged, continuous  
competition between two different characterizations of legitimate ownership 
of knowledge. On one hand there is the belief that individuals should benefit 
from their intellectual endeavors, but on the other is the notion that these 
endeavors have such extensive public worth that there is a clear social interest 
in their free dissemination.26 
At any given time and in any given technological or legal context, this conflict is only ever 
partially, and temporarily, resolved in favor of one or the other, upon which the pendulum 
generally swings back again.  
 For the nineteenth-century photographic establishment, secrecy was anathema, patenting 
was acceptable, but sharing was golden. Patents should only be granted when the applicant was 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
26 Susan Sell and Christopher May, “Moments in Law: Contestation and Settlement in the History of Intellectual 




indeed the true and original inventor of the new process or apparatus.27 On that note, the 
photographic press closely monitored those innovations that were patented. The journals 
frequently re-did the job of Patent Office examiners, or served as informal courtrooms in which 
patent disputes could be settled. For example, in the October 1, 1858 issue of the American 
Journal of Photography, Seeley reported on and praised Mr. Howell’s patent for transferring 
collodion film. “I would recommend Mr. Howell’s Patent,” he wrote, especially since his terms 
were “so moderate (three dollars for a room right) that there is no temptation to infringement.”28 
Two issues later, a photographer named William Campbell, from Jersey City, ridiculed the editor 
for having found the patent “worthy of ‘honorable mention,’” and referred back to an earlier 
article in Humphrey’s Journal in which the exact same process had been described and given away 
for free.29 Seeley printed that letter and invited Howell to respond, which he did, in the journal’s 
next issue, explaining that in between his application for the patent and its being granted, 
someone had sneakily obtained his formula and published it in Humphrey’s Journal.30 With that, the 
case was closed. 
 In addition to discouraging secrecy and critically reviewing patents, the journals sought to 
foster the free sharing of knowledge by encouraging inventors to submit their discoveries. And 
many of them did. For instance, in 1855, a photographer named George R. Murhead wrote the 
Photographic and Fine Art Journal that he had been “making a few experiments on the collodion 
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reminded that “the individual ownership of patent rights is founded upon principles of public policy, but not upon 
these alone; there is a justness in giving to a man the natural product of his own inventive faculties. If an inventor 
brings into the world that which previously did not exist in it, then, surely, no one can have so good a right to the 
application and disposal of it as the inventor himself.” “Infringement of Patent Rights – Rule of Damages,” 102. 
 
28 Charles A. Seeley, “Transferring the Collodion Film,” American Journal of Photography 1, no. 9 (October 1, 1858): 
131-132. 
 
29 “All About a Ground Glass.”  
 




process,” and had found that a dry surface was almost as effective as a wet one. Murhead 
recommend washing the plate in water after immersing it in the silver bath, then allowing it to 
dry, and saving if for later use – a method that, if practicable, would save an operator the trouble 
of coating his plate just before exposure.31 A few years later, the photographer P.C. Duchoichois, 
a frequent contributor to the American Journal of Photography, wrote in with a formula for the 
preparation of caseine – involving the mixing of sulphuric acid with skimmed milk and carbonate 
of baryta – which could be used as an alternative to albumen, having the advantage of being “less 
liable to split,” and of producing “more harmonious” proofs and “more sensitive preparations.”32 
In an editorial that same number, Seeley reported that he had “repeated some of the experiments 
of Mr. Duchoichois with caseine, and readily agree with him, that it will prove a valuable material 
for our purposes.” There were still some difficulties to be worked out – getting it to be pure 
enough, and being able to preserve it “without change” – the addition of ammonia might help, 
but the long-term effects remained to be seen.33  
 This, on the whole, was the type of knowledge sharing and collective invention that took 
place in the photographic press: someone would experiment, report on the results, someone else 
would repeat some of the experiments, tweak them a bit, report on the results, and so further 
and so forth, on a wide variety of chemical processes and technical alterations. Photography was 
by no means perfect, and great, unimaginable changes might lie ahead, but in the meantime, as 
Seeley put it in 1858, there was no dearth of “well-defined problems which offer themselves to 
us for solution, and which are worthy of the most careful attention and study.” As an example he 
mentioned the fact that photographs made on paper with the use of silver salt were prone to 
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fade: making prints permanent was “the grand desideratum,” and it appeared that some progress 
toward it was underway in England. The details of the process weren’t published, but the editor 
of Photographic Notes had made some suggestions, and Seeley had been carrying out some 
experiments of his own – the details of which, he promised, would be given in a next issue of the 
American Journal of Photography.34   
It was rare, then, that American journals served as sites for radically major breakthroughs 
in photographic technology or processes. After all, “until the 1880s, the major new photographic 
process, picture styles, and even equipment continued to originate in England, or on the 
continent.”35 There were some exceptions – the invention of the solar camera in Baltimore, 
which allowed the making, for the first time, of practical enlargements, is one of them – but 
overall the technological progress of photography as it took place in the United States in the 
collodion period was slow and incremental rather than quick and abrupt, marked by gradual 
improvement and refinement rather than major breaks or turning points. 
Indeed, the type of knowledge shared – and the type of collaborative innovation achieved 
– fell more into the category, perhaps, of product testing and tinkering than what we might 
commonly think of today as innovation. 36 Then again, many nineteenth-century innovations 
were incremental and collective, rather than sudden and abrupt, as economists James Bessen and 
Allessandro Nuvolari have argued.37 And in any case, the fact that photographers did write in to 
the Photographic Art Journal, Humphrey’s Journal and the American Journal of Photography with 
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35 Welling, Formative Years, vi; see also Jenkins, Images and Enterprise, 33.  
 
36 This argument is insightfully made in Eskind, “Amateur Photographic Exchange Club,” 109. For an example, see 
Charles Wager Hull, “New York Correspondence,” Philadelphia Photographer 5, no. 59 (November 1. 1868), describing 
a test carried out by a committee of the Photographical Section of the American Institute to test McLachlan’s 
Alkaline Silver Bath, which was tested and found to work very well. 
 
37 James Bessen,  and Alessandro Nuvolari, “Knowledge Sharing Among Inventors: Some Historical Perspectives,” 
Boston University School of Law Working Paper No. 11-51 (October 14, 2011), 7. 
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questions as well as answers, offering slightly tweaked methods for sensitizing plates or 
producing prints, was nothing if not an embodiment of the communal, collaborative spirit that 
the editors sought to impart.  
 
4. 
This is where I would like to argue that the photographic establishment – journal editors and 
contributors, as well as the leadership of photographic societies – conceived of photography as 
something we would recognize today as a “commons-based, peer-produced technology.”38 In the 
words of Yochai Benkler, the legal scholar who is one of the main theorists of peer production, 
production is “‘commons-based’ when no one uses exclusive rights to organize effort or capture 
its value, and when cooperation is achieved through social mechanisms other than price signals 
or managerial directions.” When such cooperation takes place on a particularly large scale, it’s 
called “peer production”: work is broken up in little pieces, allowing participants to contribute 
“at different levels of effort consistent with their motivation.” Peer production relies on indirect 
rewards rather than direct payment, with those rewards being either external, including 
“enhanced reputation and developing human capital and social networks,” or internal, involving 
the satisfaction of “psychological needs, pleasure, and a sense of social belonging.”39  
 Since commons-based peer production today is especially visible in the online realm – 
think of open-source software or online encyclopedias like Wikipedia – many of its analysts think 
of it as an emerging property of the digitally networked environment. In their view, new 
communication technologies – “the technical infrastructure of the Internet” – give rise to new 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 
38 See also Mercelis, “Stages of Openness.”  
 
39 Yochai Benkler, “Commons-Based Strategies and the Problems of Patents,” Science 305, no. 5687 (2004): 1110. 
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types of collaborative and even selfless behavior. 40 But, when it comes to photography in the 
nineteenth century, the photographic press likewise enabled knowledge sharing and collaboration 
among many, geographically dispersed, individuals – with no single, centralizing authority to 
organize the direction of incremental innovation, and motivated by rewards other than direct 
payment. Of course, this is not to say that the process was entirely democratic: journal editors for 
instance held more authority and more sway than the average journal reader. 
 To cast photography in this light allows the story of the photographic press to be tied in 
with a larger, revisionist project that has been underway for a while in business history and 
related fields. The basic argument holds that knowledge sharing and collective innovation were 
much more common in the nineteenth century than it is generally believed, putting into 
perspective the firmly held view that the patent system has been the prime cause of innovation 
during that era. Bessen and Nuvolari, in a major literature review, have found instances of 
knowledge sharing and collective innovation – even among competing agencies – in areas as 
diverse as Cornish mining, London clock making, the development of the high-pressure engine 
for steamboats in the United States, blast furnaces in Cleveland, American agriculture, and the 
Japanese cotton industry, among others.41 Rather than innovation in the modern period as 
something caused and dominated by formal intellectual property rights, these authors argue, 
many new technologies tended first go through intellectual property “regimes” marked by 
knowledge sharing and little patenting, followed by a period of “aggressive patent acquisition and 
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enforcement.”42 Most episodes of knowledge sharing, James Bessen writes, “were limited” – 
lasting usually no longer than two decades, and concentrating in one region of the world, 
“sometimes only within a community of mechanics and engineers.”43 Among the advantages of 
knowledge sharing, then as now, were the creation of common standards or best practices – 
which could end up having great economic benefits –, as well as the promise of future reciprocity 
– just as Snelling recognized when he predicted the financial benefits that would attend an 
enhanced reputation. 
  Mid-nineteenth-century American photography makes for a logical addition to that list of 
new technologies with relatively open intellectual property regimes. Like today’s hackers and 
open source activists, the user-innovators and editors of early photography believed that 
knowledge sharing would benefit not just the technology itself, but also the person doing the 
sharing. And they were right, too. Take Oscar G. Mason, a member of the Photographic Section 
of the American Institute and the resident photographer at Bellevue Hospital. Mason was a 
frequent contributor to photographic journals – he was in charge, for a while, of the American 
Journal of Photography’s advertising department and became an editor at the Photographic Times, a 
journal issued by Scovill Manufacturing between 1871 and 1902 – and would often share his 
insights and improvements with the public.44 He frequently shared cheap or free remedies to 
common problems, like using saliva to remove stains from daguerreotype plates used for 
copying, or applying “a few cents worth of acid, and a little time” to remove developer stains 
from clothes – a welcome solution “in these times of high prices.”45 In the late sixties, during a 
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Press, 2015): 178. 
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meeting of the Photographic Section of the American Institute, Mason presented a method for 
copying photographs. “The wealthy amateur or the organized company of capitalists may well 
afford nicely adjusted and exquisitely working instruments, which are far beyond the reach, or 
even the hope of many,” he explained; but his method was simple and, as far as he was 
concerned, free for all to use. 46 At another time, having confronted and then solved the problem 
of copying a very large map, Mason offered a detailed description of his process to the society as 
well as to the Philadelphia Photographer.47 
 Thus contributing freely to the common stock of photographic knowledge, Mason at the 
same time sought to bank on his reputation as a knowledgeable, independent and charitable 
friend of the photographic community to solicit new business. In 1866, for instance, he took out 
an ad in the American Journal of Photography, offering his services in helping to select chemicals, 
stock, and apparatus:  
The advantage of having such selections made by an experienced 
Photographer, who is in daily practice of the art, must be apparent to all. The 
undersigned, having no interest in any Stock Establishment or Manufactory, 
will always select the best. Believing that his personal acquaintance with our best 
OPTICIANS, CHEMISTS, MANUFACTURERS and IMPORTERS, and his 
own experience of fourteen years’ constant practice of the art enables him to elect 
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with judgment, he feels confident that perfect satisfaction can be given in all 
cases.48  
 Henry T. Anthony, a partner, with his brother, in the supply house of A. & H.T. Company 
and also a member of the Photographic Section of the American Institute (he was also, in 1870, 
the founder of Anthony’s Photographic Bulletin, a journal he would edit until his death in 1884), 
often gave new formulae or techniques to photographers he had befriended. The photographers 
would subsequently pass them on to the photographic community by writing to the journals, 
crediting Anthony as the originator of the idea. When Anthony had thus disclosed his “milk and 
sugar process” to the photographer Fredrick F. Thompson, the latter wrote to the British Journal 
of Photography that “Mr. Anthony is an irrepressible experimentalist, and the father of many 
discoveries,”49 while photographer Eugene Borda prefaced a description of Anthony’s ammonia-
fuming process in the American Journal of Photography by stating that he was “indebted to Mr. 
Anthony” for the valuable suggestion.50 As historian Robert Wall Eskind has noted, “One 
needn’t doubt Anthony’s genuine enjoyment of amateur practice in order to recognize the very 
satisfactory publicity that his actions generated.”51 Finally, Philadelphia photographer John 
Carbutt also liberally disclosed information about emulsions and development formulas to the 
photographic community throughout his career, gaining “reputational and professional 
advantages through his knowledge sharing activities.”52  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
48 Oscar G. Mason, “Photographers Exchange and Agency,” American Journal of Photography 8, no. 13 (January 1, 
1866). 
 
49 F.F. Thompson, “News from America,” Photographic News 6, no. 205 (August 8, 1862): 377.  
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 In short, the photographic press in the nineteenth century encouraged and fostered peer 
production and collective innovation by facilitating the communication between photographers, 
by reviewing patents and helping to settle patent disputes out of court, and by providing 
reputational advantages to photographers willing to share their knowledge. It also served as the 
protector of a relatively open intellectual property regime by facilitating, when necessary, 
collective action to oppose patents that had been either unjustly granted or were too stringently 
enforced.53 This was exactly what happened in the case of James A. Cutting’s bromide patent, as 
the rest of this chapter will show.  
  
5. 
In the summer of 1854, inventor James A. Cutting, of Boston was granted three patents for 
improvements in photography. One concerned the making of photographs on glass – the types 
of pictures soon known as ambrotypes; another one, a specific way to prepare collodion. 54 The 
third patent, US Patent no 11,266, covered the use of collodion and potassium bromide in 
photographic emulsions. Cutting entered into several partnerships with agents, selling licenses to 
photographers and supply houses interested in using bromide in their collodion. As it turned out, 
many if not most photographers were already using bromide in their collodion, making Cutting’s 
target audience quite considerable indeed. So common was the use of bromide in collodion by 
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the time Cutting was granted his patent, that when Humphrey’s Journal learned of its issue, it noted 
that “a number of our American photographers are in the habit of taking European experiments 
and appropriating their results to their own personal benefit, and not even giving in return an 
acknowledgment.”55 
In June of 1855, Cutting sold a quarter part of his right to an agent named Isaac Rhen, of 
Philadelphia; by that time, photographers had begun to question the validity of the patent. 
Marcus Aurelius Root published a letter in the Photographic and Fine Art Journal in which he tried 
to retrace the origin of the collodion process, especially as it was “employed in producing the 
glass pictures entitled ‘Ambrotypes.’” Root described Cutting as having been the first to 
introduce the use of bromide of potassium – or at least, as having been “perfectly original in his 
seeking and finding, and perfectly successful, knowing nothing of what might have been done or 
might be doing by others,” so that when  
he made certain discoveries, they were his own absolutely, neither borrowed 
nor stolen, but self-evolved though a hundred others had, at the same 
moment, arrived at the same result; and when he applied for a patent for these 
discoveries, and found the ground unoccupied, the patent he obtained was, and 
must be, valid and impregnable.56  
In other words, even if the use of collodion in photography had several fathers, and even if some 
of these might have come up with the idea of using potassium bromide in combination with 
collodion prior to or at the same time as Cutting, for Cutting himself the process had truly been a 
discovery, and as he had been the first to patent it, the patent was entirely just. Root concluded 
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his letter by recommending “those who have fumed, and talked loudly, and pronounced ex parte 
decisions, and proclaimed emphatically what they would do, in defiance of invalid patents, to ‘cool 
down’” – and to apply to Mr. Cutting for the right to produce pictures by his method, and pay 
the attendant license fee. 
Snelling published Root’s letter, but added a postscript expressing his disagreement, 
“especially on account of the exorbitant price Mr. Cutting put upon his rights.” It appeared that a 
photographer in Syracuse had, after applying for the patent, been charged $1000 for the right to 
make ambrotypes in Syracuse and Oswego – a price Snelling deemed “not only exorbitant but 
extortionate.” In his editorial column he also wrote, in reply to an inquiry by that same Syracuse 
photographer, that there were several “published processes” for making ambrotypes that differed 
from the one described by Cutting, and recommended that the photographer make use of those 
alternatives.57 
 In the next issue of the Photographic and Fine Art Journal, Root had changed his mind 
somewhat, calling upon “Messrs. Cutting & Co.” to give all photographers who desired to make 
ambrotypes “the right of so doing, at rates, so moderate, as to inflict upon them no injustice.”58 
Snelling meanwhile published a letter written by one of Cutting’s agents, Mr. Howes, in reply to 
the Syracuse photographer, and prefaced it by saying that “our duty as a conservator to the 
interests of the Daguerrean public requires and impartial judgment on all matters affecting their 
interests, and we have no personal feelings otherwise in this matter.”59 In the letter, Howes 
explained the basis for Cutting’s prices – $100 per 5000 inhabitants – and called them entirely 
reasonable given the profit the holder of the license stood to make. 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
57 “Personal and Art Intelligence.” Photographic and Fine Art Journal 8, no. 7 (July, 1855): 233. 
 
58 “A Trip to Boston,” Photographic and Fine Art Journal 8, no. 8 (August, 1855). 
 




 These were minor rumblings compared to what was to come. The bromide patent 
wouldn’t cause a real stir until a couple of years later, when Cutting and some of his licensees 
began the first of a prolonged series of legal battles against photographers infringing upon his 
patents.60 In 1857, for instance, Cutting’s agent in New York, W.A. Tomlinson, filed suit against 
a number of prominent New York professional photographers, including Abraham Bogardus 
and Nathan G. Burgess, for producing ambrotypes – a case that was “thrown out of court” 
because the word “ambrotype” didn’t actually feature in the original wording of the patent.61 
Tomlinson then proceeded a new suit against Bogardus, this time for the use of bromide of 
potassium in combination with collodion. This claim being, apparently, more difficult or more 
laborious to disprove, Bogardus eventually settled with Tomlinson out of court – an outcome 
that was billed, for some reason, as a victory for the claimant.62 Thus emboldened, Tomlinson 
embarked on a similar suit against the prominent and respected daguerreotypist Charles D. 
Fredricks.  
 It was at this point that Henry Hunt Snelling and Charles A. Seeley began to use their 
journals as vehicles for activism against what they deemed an unjustly granted, and unfairly 
exploited, patent. In January 1859, shortly after Bogardus and Tomlinson had settled out of 
court, Seeley reprinted the court proceedings in his journal, predicting that  
the case of Tomlinson v. Bogardus, is destined to be a cause celebre in the 
photographic community. All will be curious about it, and with many the 
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interest will extend as low as the pocket. The triumphant parties pretend to the 
power of exacting tribute from nine-tenths of those who make or use 
collodion in the United States.63  
Seeley noted that Bogardus was being blamed by some “for not acting as the champion of the 
photographic profession.” But really Bogardus, who had been “selected to be defendant in this 
test case, only on account of his well-known ability to meet the expense” had been wise in not 
wasting any more time, money and energy than necessary. Sure, Seeley admitted, “a trial would 
have been fun for me, and I confess from this and from a desire to have the case firmly settled, I 
endeavoured to coax a contest” – but Bogardus had probably been smart not to take the bait. 
“As to the merits of these inventions of Mr. Cutting,” he concluded, “it will be recollected that I 
have frequently expressed the opinion that they are trash.” As Snelling had noted several years 
earlier, there were much better alternatives to be had, and Seeley for one “should have little 
sympathy with any man at this time, who might be found infringing the patents.”64  
 In an editorial in that same issue, Seeley told his readers not to worry too much about what 
Cutting and his agents might be up to next: “Don’t be alarmed by any ridiculous threats of 
shutting up your business. If you have infringed the patents in the past, pay only what is 
reasonable. If you are unwise enough to be infringing them still, we have no advice and no 
sympathy for you.”65 In a next issue, a columnist writing under the name of “Gossip” disagreed 
with Seeley’s advice, expressing the sincere hope that “every man who has a dollar he intends 
devoting to the art, instead of paying it as black mail for the privilege of using what he had a right 
to use, will put it in a general fund for the purpose of thoroughly testing the question, and pledge 
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the fund to the defines of any or all who are attacked by the would-be monopolist.”66 Seeley’s 
business partner Henry Garbanati, meanwhile, asked photographers to consider whether it 
wouldn’t be best for all photographers “to oppose as one body, since all are interested, and settle 
the question forever”:  
This bromide patent must be settled but it cannot and will not be done by any 
one person. You must combine and bear part of the burden no matter who is 
struck first, for those who are against you have means. 
If all would unite and prove that bromide of potassium had been in common use in collodion 
before Cutting had patented it, Garbanati wrote, then “the patent officers had no more right to 
grant a monopoly of this than of the air we breathe.”67 
 Tomlinson had begun to charge New York photographers between $25 and $200 annually 
for the right to use bromide in their collodion. Garbanati called upon readers not to pay those 
fees, for “if you pay one year’s liberty…you confess judgment.” If photographers were indeed 
“determined to pay a tax of twenty-five dollars and upwards,” he wrote, they should “do it in a 
manly manner, and for a noble purpose,” by paying it into a “fund for the benefit of disabled 
photographers, or the widows and orphans of photographers [or] engage halls for exhibitions of 
works of the  art, anything good, but not as tax for the privilege of practicing a right.” Instead of 
giving their money to “would be monopolists,” in other words, photographers should be 
“manly” and aid the community, the fraternity.  
 In fact, Garbanati speculated wistfully, Cutting and his co-conspirators might end up 
benefiting “the profession in a matter they neither calculateed on nor designed. This excitement 
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may, and ought to be the cause of banding together the great photographic profession.”68 Cutting 
could be a villainous “other” against which the photographic community could unite, espousing 
values of fraternity and communality in opposition to Cuttings’s selfish monopoly. Garbanati 
hoped that the law – or to be more precise, the litigiousness of Cutting and his agents, would 




In February of 1860, when it seemed that the case between Tomlinson and Fredricks might soon 
come to a head, a large number of photographers convened at the Cooper Union in New York.69 
The meeting had been jointly organized by Snelling and Seeley, and advertised in their journals; 
Seeley chaired the meeting, while Snelling acted as Secretary, and reports of this and subsequent 
meetings were published in the pages of both journals. The object of the meeting, Seeley 
explained, was “to devise means to defeat the suit now pending against Mr. Charles D. Fredricks, 
to a successful issue against the claims of Mr. Tomlinson.” Since the matter was “of vital 
importance to the whole Photographic Community, it was not right that the defendant in this 
suit should be saddled with the whole expense necessary to its prosecution.” Snelling remarked 
that “he was still satisfied, after a careful examination into the history of the collodion process, 
that the patents were wrongfully granted, and that there could be no doubt of a decision against 
the plaintiff in the present action, if the facts are all brought out.” A committee was appointed to 
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write up a memorial of the meeting, forward it to as many photographers as possible, and ask for 
contributions to a fund meant to defray the expenses of the suit.70  
 An additional two meetings followed, and Snelling and Seeley in their journals printed the 
resulting memorial and encouraged photographers to contribute to what would soon come to be 
known as the “Fredricks Fund,” by sending money to Henry T. Anthony, who would act as 
treasurer. In thus organizing collective action, Seeley and Snelling, through their journals, again 
displayed two key values that they associated with the practice of photography: a sense of 
community and fraternity, as well as the public property, the commons, to which photographic 
knowledge and know-how belonged. “What was intended, by its inventor, to be free to all, may 
become the monopoly of one man, who declares his intention of becoming a perfect autocrat in 
its government, if he succeeds in the design he has initiated,” Snelling wrote, hammering it into 
his readers that  
it is the duty of every man engaged in making glass pictures to come up to the 
assistance of Mr. Fredricks, for his cause is their cause; as surely as he rises or 
falls so will they, and to expect him to stand the whole brunt of the battle, 
while they reap the rewards of his success, is unjust in the extreme.71  
While the American Journal of Photography and the Photographic and Fine Art Journal were staunch 
advocates of the Fredricks Fund and the opposition to the patent, Humphrey’s Journal took a less 
activist position. It did, in its issue of May 15, 1860, devote its front page to the Fredricks Fund, 
remarking upon the relatively low amount collected thus far, and encouraging its readers, 
especially those residing outside of New York, to make a contribution: “we once more appeal to 
our country friends and subscribers – will you let it rest thus? Do, for the honour of the cloth, roll 
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in the dollars, and do not afford Mr. Seeley any justification for his recent severe remarks about 
the profession.” If the “operators” neglected “their duty much longer, it [would] be too late, and 
then hundreds of them will see their business broken up in consequence of their own sheer 
negligence.”72  
  In its next issue Humphrey’s published “A Letter from the Other Side,” written by the St. 
Louis photographer Mr. Fitzgibbon. The letter was preceded by the claim that “we are willing to 
give all sides a hearing. Mr F. is an old and highly respected artist, and well known as a successful 
one.” Fitzgibbon wrote that he hoped that “Cutting will succeed and Fredricks will be defeated,” 
mostly because most photographers using the ambrotype process were “pretenders in the art,” 
cheap operators in whose hands “the art” did not stand to “advance” anyway; Fitzgibbon, 
therefore, saw no reason as to why these men should be sustained at his cost: “Why should I and 
hundreds of others be asked to contribute to the support of men who have degraded our 
profession?”73  
 A reply was quickly forthcoming from someone writing under the pseudonym 
“Assistance,” who appealed to a sense of community and fraternity that should transcend class 
boundaries: “The so-called Cutting Patents are a fraud upon the community we generally believe, 
and if an unjust imposition on one of us, are they not on all of us, good operators as well as 
inferior?”74 Fitzgibbon retorted first with an appeal to transparency: “I would give Mr. 
Anonymous Correspondent to understand, that when I write under my own name I expect 
anyone answering my arguments to do the same, so that the fraternity may know what pecuniary 
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interest they may have at stake, as well as myself, and judge accordingly.” He added that Cutting 
had “obtained, by the laws of the land, a lawful right by his patent” to ask photographers to pay 
him for the privilege of using his method, and if in so doing “he indirectly benefits the art by 
keeping out a class of men that have no claims on the profession to sustain them,” well then, all 
the better. Those men, after all, “don’t want to be artists. Their only ambition is to be face-
makers.”75 Joseph Ladd, Humphrey’s new editor and publisher, commented that the debate was “a 
very pretty quarrel as it stand; go on, gentlemen, and may the best man win!” He added that Mr. 
Fitzgibbon “reasons altogether from wrong premises,” since as far as he was concerned, Cutting 
never should have gotten the “moral, as well [the] legal title, to the Bromide Patents.”76  
 The back-and-forth went on for a while, and as should be clear by now, the main point of 
contention was not the question of whether or not photographic inventions should be patented 
at all, but rather whether or not James A. Cutting had, in fact, been the true and first inventor of 
the use of bromide in collodion. The opposition was convinced that he had not. As A. Ceileur, 
Fredricks’ counsel in Tomlinson v. Fredricks, had put it in 1858, photography had been  
a gift from the French nation to the scientific and artistic world, and the 
progress of Photography is owing to the fact that it is everybody’s property. 
Scientific men of every nation set to work and tried, by improvements, to 
perfect that branch of modern science.  
Ceileur went on to describe Frederick Scott Archer’s development of the collodion process, 
praising him for his “disinterested spirit” in giving it away. Since then, Ceileur argued, collodion 
photography had made progress, but now,  
in the very midst of admitted superiority and anticipated final success – the 
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science receives a check in a country which, above all others, claims the right 
of championship for liberty and free institutions. Science in America is to be 
chained to the block of personal privilege by a set of men closeted within the 
walls of the Patent Office of the United States in Washington.77  
He was referring, of course “to the patent of Mr. Cutting, granted for the application of 
bromides in collodion.” Ceileur argued that bromide had been used in photography in various 
ways since as early as 1840, which meant Cutting’s contribution had in no way been truly original.  
 The bromide patent case ended up generating discussion that involved far more than the 
question of patenting alone. For Fitzgibbon, the case might help to “purify” the profession from 
cheap operators. Others saw the suit as little more than a free advertising stunt for a 
photographer who didn’t even need one: in September of 1860, D.D.T. Davie, a prominent 
daguerreotypist and one of the initiators, in 1851, of one of the first, albeit short-lived, 
photographic associations, joined the discussion in Humphrey’s Journal. Having been, as he put it, 
“for almost twenty years a slave to the photographic art and a reader of everything published 
relating thereto, and constantly having an eye turned to improvements abroad as well as in this 
country,” he felt that he was especially knowledgeable on the issue – and he believed that Cutting 
did in fact have the right to his patent:  
I have no doubt that bromides were used, or attempted to be used, in Europe 
before Cutting obtained his patent; so was lightning tamed before Morse 
invented the telegraph, and steam before Fulton applied it to boats: yet who 
doubts their right to these discoveries? Cutting holds the same position in 
relation to his discovery as that of Fulton and Morse to theirs.   
In the meantime, Davie wrote, “while you are paying the full expenses of the litigation, Mr. F.’s 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  




name is rung throughout the land. You are shaking the bush for him to catch the bird, or, in 
other words, you are footing his advertising bills to the tune of several thousand dollars a year!” 
Rather than helping Fredricks in an unjust fight, Davie concluded, photographers should “let 
him fight it out at his own expense.”78 In a next issue, a photographer named Samuel Masury 
sprung to Fredricks’ defense, attesting to the latter’s honesty and adding that “if Mr. Fredricks’ 
name is rung through all the land, then have many heard of one whom they may be proud to 
claim as a brother photographer,” before concluding to “call upon all photographers, 
professional and amateur, to use all their influence, and leave no measure untried, and consider 
no sacrifice too great, to defeat this monstrous incubus…”79 
 
7. 
Ownership, originality, community and fraternity, amateurs versus professionals, first class 
operators versus cheap workers: all these issues became bound up with the bromide patent as the 
community awaited the outcome of Tomlinson v. Fredricks. During the Spring of 1860, all three 
journals published lists of the names of contributors and a tally of funds received – which would, 
in the end, amount to a little over $750, while it was estimated that at least $2500 would be 
necessary to pay the legal fees and do all the research necessary to defeat the patent.80 Seeley 
devoted the better part of the March 1, 1860 issue of the American Journal of Photography to the 
bromide patent, with articles on the history of the case, a reprint of Cutting’s Letters Patent, 
reports of the meetings to establish the Fredricks Fund, and extracts from letters of subscribers, 
most of whom supported collective action. “Resistance to the patents,” Seeley wrote in his 
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editorial column, “seems to be the fashion and the law” – ignoring, apparently, the debate that 
had been going on in the pages of his competitor, Humphrey’s Journal.81  
 But the case had by then gone dormant, and from the fall of 1860 onwards, the topic sort 
of trickled out of the pages of the photographic press.82 In December of that year, a reader wrote 
in to Humphrey’s Journal asking “what are they doing with the Cutting patent? I do not hear or see 
much about it.” Editor Joseph Ladd replied that “our friend” was  
not the only one who is in want of similar information. There seems to be a 
lull in the tremendous excitement growing out of the Cutting Patents; why, we 
know not, unless it is that all the parties to that suit are so much occupied in 
saving our ‘Glorious Union,’ that they have no time to fight one another in the 
Courts…They may have settled the matter amicably between themselves for 
aught we know. 
Ladd invited Fredricks “to enlighten his friends on the subject – friends who have contributed 
nearly $800 towards the expenses of the suit,” adding that Humphrey’s pages were at Fredricks’ 
service.83 Such a reply was not forthcoming, however, neither in Humphrey’s Journal nor in the 
American Journal of Photography, and the issue simply disappeared from both journals’ pages.  
 Snelling meanwhile had succumbed to a nervous breakdown, and allowed the Photographic 
and Fine Art Journal to be subsumed  into the American Journal of Photography in November of 1860. 
He left only a brief, bitter-sounding “adieu”: “The photographic operators of the United States 
will, therefore, please consider my cap doffed, and with a low bow, I will say goodbye! and good 
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riddance to bad rubbish!”84 The next year marked the onset of the Civil War, and it wouldn’t be 
until after that war’s end that the Bromide Patent became, once more, a cause for concern  – and 
a more effective rallying point, this time, than it had been in the previous years. 
 
8. 
In 1864, a new photographic journal entered the scene. The Philadelphia Photographer was a 
biweekly journal, edited by Edward Livingston Wilson, a member of the Photographic Society of 
Philadelphia, which had been founded a few years after the American Photographical Society. 
Together with Seeley’s American Journal of Photography, Wilson’s Philadelphia Photographer continued 
the battle against the bromide patent when it was rekindled after the Civil War. 
 In early 1865 ownership of the Cutting patent  passed almost entirely into the hands of the 
Boston lawyers Thomas H. Hubbard and W.E.P. Smythe, who would soon embark upon a more 
effective enforcement policy than their predecessors. By March, 1865, prominent photographers 
(including Abraham Bogardus and Mathew Brady) and supply houses were caving in to their 
demands, paying license fees as well as arrears for the use of bromide of potassium in collodion. 
Also in March of 1865, Hubbard notified Fredricks “that he had taken charge of the suit and 
should press the same for trial at the October term of the Court.”  Fredricks initially tried to 
continue the oppositional course he had taken five years before, using the funds that had been 
provided by the photographic community in 1860. But, as Fredricks reported after the trial in a 
letter to Humphrey’s Journal (which by then was edited by John Towler) and the American Journal of 
Photography, Hubbard had presented “evidence which, we found upon thorough investigation, 
could not be rebutted, we were compelled to submit to a decree of the Court against us, and made 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  




such arrangement with Mr. Tomlinson, as to damages and costs…”85 For the sum of nine 
hundred dollars, Fredricks wrote, he was now licensed to “use the invention claimed by the 
Patent” for the remainder of that patent’s term, which would be in effect until 1868.  
 After Fredricks’ defeat, most photographers decided to cut their losses and pay for the 
license rather than risk litigation. The leading supply houses, including Anthony’s and Scovill, 
issued a joint circular in which they wrote that the decision in Tomlinson v. Fredricks had left them 
feeling that there was “no longer a possibility of a chance to defeat the Patent,” and 
recommended “that parties using Collodion for Photographic purposes, should make 
arrangements therefor with Mr. Tomlinson, Assignee for the City of New York and Hudson 
Country, N.J…”86 
 Seeley, for one, was disappointed: “The sudden collapse of the great opposition to the 
Cutting Patents, which is announced in the present issue, will take the profession by 
surprise…For many years we have kept up a good fight, and while we fancied ourselves almost 
victorious, our inglorious defeat was organized and consummated.” He concluded that the case 
against the patent now seemed “almost hopeless,” and that while it was “humiliating to 
acknowledge defeat, … it may be better than to fight when there is no chance of success.”87 In 
the next issue he wrote that his sympathies were “of course with the photographic profession; 
and as in the past, we desire to be the foremost in denouncing and fighting imposition. But 
concerning the bromide patent, we are decidedly of the opinion, that if the constituted 
authorities consider it valid, it should be enforced. We have no objection to an invention simply 
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because it is patented.”88  
 Edward Wilson of the Philadelphia Photographer agreed. While his “sympathies have ever 
been with the photographer, and not with the patentee,” he wrote, the patent had been granted, 
and it was “our duty as good citizens to submit to the infliction the law may place upon us, be it 
ever so grievous and unreasonable.” Tomlinson v. Fredricks had set a precedent, and, Wilson wrote, 
“bitter as this pill may be to all, we are compelled to swallow it with our friends.” The only 
consolation lay in the fact that “time is short and that the dose will not have to be taken much 
longer” – 1868, after all, wasn’t that far away.89  
 This recommendation didn’t sit well with many of Wilson’s readers: a few months later he 
reported that since publishing his editorial, he had been “almost overwhelmed with 
communications and queries upon the subject, [and that] some seem to think we have been 
‘bought over to the interests of the owners of the patent…’” This, he ensured his readers, was 
not the case: “the pages of this journal are not purchasable by any one, but are independently the 
property of all the subscribers who have paid their subscription, and who are the stockholders.” 
He proceeded “to give some facts on both sides of the question,” including a letter from Titian 
R. Peale, the Patent Office examiner who had granted the patent in 1854. “We are,” Wilson 
added, “glad to see that our venerable and esteemed co-worker, Dr. Towler, editor of Humphrey’s 
Journal, sides with us”: trying to defeat the patent would be a waste of time, as the opposing 
forces were simply too strong and also had the law on their side.90 
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Even more than Tomlinson, Hubbard seems to have been what in the mid-nineteenth century 
was called a “Patent Shark,” and what is known today as a “Patent Troll” – a speculator buying 
up the rights to a patent and then seeking to extract money from those infringing upon it, 
wittingly or not.91 In March of 1866, Hubbard sent an agent to Cincinnati “to make collections 
for infringement upon the Bromide Patent.” The photographers of that city called a meeting and 
appointed a committee to “collect facts” about the patent; soon enough, Hubbard made an 
appearance in Cincinnati himself, “with the intention of commencing legal proceedings against 
[the photographers] as infringers.” Hubbard addressed a meeting at which “nearly all of the 
photographers of the city [were] present,” giving “a full history of the patent,” including of the 
Bogardus and Fredricks’ cases, presenting documentary evidence of their outcome. Hubbard told 
the assembled Cincinnati photographers that they “may delay, but they cannot defeat this patent, 
and for the delay and expense they make me, they who make them must in the end suffer.” His 
audience decided that the patent was valid, and that paying for licenses might be the best course 
to take.92  
In 1866, Hubbard even sought to file suit against the United States Government for 
having used bromide in collodion photography during the Civil War. The case seems never to 
have materialized, but does attest to the belligerence of Hubbard and might explain why most 
photographers felt safer in simply paying up, rather than continuing resistance.93 Indeed, 
litigation, or the threat thereof, served as warning-signs to the larger photographic community: 
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92 J. Watson and M. J. Dennis, “The Cutting Patent in Cincinnati,” American Journal of Photography 8, no .18 (March 15, 
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93 See “Special to the Photographers from the Assignee of the Bromide Patent,” American Journal of Photography 9, no. 
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pay a license, or be sued. At the same time, these legal practices helped galvanize that same 
community into action: the law served both as a deterrent and as a catalyst.   
Seeley’s American Journal of Photography, meanwhile, published a long-running debate on the 
wisdom, or not, of paying license fees, in the form of letters to the editor advocating both sides. 
This more or less neutral approach raised the ire of some subscribers: in November of 1866 he 
felt compelled to write an editorial addressing accusations of his journal being “a special and paid 
advocate of the bromide patent interest,” a “misapprehension” which he deemed “injurious to 
the Journal.” Seeley reminded his readers that, as early as 1858, his journal had been “the mouth 
piece of the anti-patent party,” and that he had even “offered one-half of the subscription money 
of the Journal received during nearly two months, as a contribution to the defence fund.” He had 
organized and presided over the meetings of photographers addressing the issue, and had helped 
to “agitate the subject in the country, and [raise] money by circulars.” After all that effort, Seeley 
wrote, the results had been meager at best: a mere $750 had been raised.94 
Then, when Mr. Hubbard had assumed the reigns of the patent, and had displayed “the 
shrewdness as well as the pecuniary ability to carry on a vigorous and formidable contest, Seeley 
had “sounded the alarm in the Journal.” His warning “had not been heeded,” and collective 
action had not been forthcoming; when even Fredricks had caved, Seeley wrote, he had 
“concluded to retire from the contest.”  
In other words, Seeley was done – tired of fighting, and of feeling alone in the fight. He 
was, however, still willing to publish subscribers’ views on the subject: “The Journal has been 
open to both sides; it is a free platform.” That, he explained, had been his policy for the past 
year, and if this meant that sometimes some people would write in defense of the patent, so be it. 
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The editorial ended in a defeated tone: “the history of the patent contest shows that an 
opposition has had poor chances of success.”95  
In May of the following year, Seeley assigned his journal to new management, and soon 
thereafter the American Journal of Photography ceased publication altogether. That same year, James 
Cutting, who had been committed to an insane asylum in 1862 and had been living there ever 
since, passed away.96 Whether Seeley’s disappointment in the development of the Bromide Patent 
case had anything to do with his decision to quit the publishing business, it is impossible to 
know, but if it was, then he had stepped out of the game just a tiny bit too soon.  
 
10. 
In 1868, the bromide patent’s fourteen-year term was set to expire. When it became clear, 
however, that Hubbard was planning to apply for an extension of the bromide patent, the 
photographic community  sprang into action – more effectively, this time, than ever before. With 
Snelling and Seeley gone from the scene, and Humphrey’s Journal having less of an activist bent, 
Edward Wilson’s Philadelphia Photographer became the main site for legally challenging the patent’s 
extension. A National Photographic Convention was organized on April 7, 1868, again at Cooper 
Union in New York, with the purpose “to map a campaign of resistance to the imminent 
possible extension by the government of a patent which would, in effect, allow one man and his 
agents to license virtually all photographic practice.”97 Abraham Bogardus (who would, a year 
later, serve as an important witness in the case against spirit photographer William Mumler) was 
elected president; Wilson became treasurer and secretary. The Convention would also result in 
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the formation of a National Photographic Association, an organization that, after a few 
transformations, survives to this day; Bogardus was its first president. 
 The convention and the ensuing reporting resulted, again, in funds raised from the 
photographic community – almost $4600 this time –, and Wilson hired the Philadelphia lawyers 
Furman Shepard and Henry Howes to help him challenge the application for extension of the 
patent. 98 He built a case to prove that the patent never should have been granted in the first 
place, drawing on evidence from witnesses who had known Cutting at the time of his 
application, as well as on national and international published sources documenting the first uses 
of bromide as a base for collodion.99 The objections to the extension were filed with the Patent 
Office mid-May, and official testimony was presented by both parties between the end of May 
and the beginning of June, witnessed by an alderman in Philadelphia and Boston. 
 In all, Wilson was able to convince Titian R. Peale, the Patent Office examiner, to 
recommend against extending the patent.100 Peale was the same examiner who had granted the 
patent fourteen years earlier; having now reversed himself, he wrote to the Commissioner of 
Patents that Cutting “was not the original or first inventor of the compound of bromine for 
making photographic pictures, for which the patent was granted to him on the 11th of July, 
1854.”101  On July 10, 1868, the Acting Commissioner of Patents denied the extension.  
 “The applicant for an extension of the infamous and fraudulent Bromide Patent,” Wilson 
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wrote in the August issue of the Philadelphia Photographer, “has been refused the same by the 
Commissioner of Patents, and the photographic community is free from its claims forever, and 
free to use bromides in their collodion without paying a license or being bothered by insinuating 
agents, from the 11th of July, when the patent expired.” He wished to “earnestly congratulate the 
craft on their success in opposing this matter.” It had, he admitted, not been easy on him to 
“conduct the opposition”: “There were many ups and downs connected with the case. Often our 
hopes would arise like a balloon in the clear, pure air, then tumble disgracefully down and beat 
about upon the ground.”102 In the end, though, he had succeeded – with the aid of the fraternity. 
 
11. 
In the years that followed, the photographic community – connected, now, through the 
Philadelphia Photographer as well as two newly launched journals, Anthony’s Photographic Bulletin and 
the Photographic Times, various photographic societies and the National Photographic Association 
– would continue to “closely monitor the granting and exploitation of photography-related 
patents, and collectively [challenge] the validity of a number of these” – although only when they 
were deemed truly unjust.103  
 In 1871, for example, when the Woodward Solar Camera came up for extension, Oscar G. 
Mason told the Photographical Section of the American Institute that he believed the Solar 
Camera to be “one of that class of adaption of old instruments to a new use, patents upon 
several of which had been imposed upon the profession,” and that the patent’s owner belonged 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
102 “The Defeat of the Bromide Patent,” Philadelphia Photographer 5, no. 56 (August, 1868). There was only one matter 
left to settle: while the photographic community had contributed funds to defeat the extension, there was still a 
deficiency of more than a thousand dollars on the books, and Wilson had been obliged to take out a loan to cover 
the cost of fighting on behalf of all photographers. This gap, told reminded his subscribers, “you are in duty bound 
to pay, and you should willingly and cheerfully respond at once, liberally.” 
 




to the kind of people who were trying “to take undue advantage of their fellows by laying them 
under heavy contributions, through the introduction of some old principle, under seal of the 
Patent Office.” After explaining why he believed this to be so, Mason proposed that the 
members of the PSAI “entered their protest” against the extension and that they write to the 
Commissioner of Patents to notify him of their protest.104 The PSAI members agreed to let him 
go ahead and do so, although this time the action was less successful: the patent was extended 
with another seven years.105  
 Wilson continued to advocate alternative models of managing intellectual property rights, 
and photographers continued to use sites like the Photographic Section of the American Institute 
(PSAI) and the photographic press to freely share tweaked processes and discoveries.106 PSAI-
members frequently carried out investigations into certain processes or questions, such as, for 
instance, the question of whether sensitizing baths for albumen paper should be “strong” or 
“weak,” communicating their reports in the pages of the photographic press.107 Oscar G. Mason, 
who had briefly managed the advertising department at the American Journal of Photography in the 
mid-1860s, became an editor at the Photographic Times, frequently reporting upon solutions to 
problems that he had encountered, and that other photographers might grapple with as well.108 
“The interchange of thought and experience through the medium of our photographic text-
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books and periodic literature, is bringing forth fruit which all who read may father,” he wrote in 
1871.109   
  But the field, as fields are wont to do, was changing. From the 1880s onward, with the 
introduction and development of the gelatin dry plate process, photography entered a new era – 
one marked by a major increase in the number of amateur photographers, a sweeping change in 
the nature of their practice, as well as “the rise of firms as controllers of knowledge and 
intellectual property.”110 With the introduction of cheap and easy to use cameras like those 
produced and marketed by Eastman Kodak, the number of photographers grew, while the 
number of photographic user-innovators shrank.  The era of relatively open and collaborative 
innovation, in which users were also innovators and technical and chemical know-how were 
widely distributed among the practitioners of the medium, closed, giving way to a world in which 
the camera became, to most users, metaphorically as well as literally a black box.  
 At the same time, the practice of taking pictures became accessible to vastly more people, 
and photography became an intricate part of many personal and public lives. Advocates of 
openness remained, and their voices continued to find an outlet in the pages of the photographic 
press, but rather than humbugs and confidence men trying to sell fraudulent stuff or patent 
abuses, corporate secrecy would become their main target.111 Over time, photographic societies 
like the PSAI became less and less the forum for peer-production and open innovation, and the 
photographic press ceased to be the prime vehicle for “intercommunion” among a relatively 
homogenous group of photographers. For a while, though, it had allowed those photographers 
to become part of the same imagined community, to identify with values of openness and 
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sharing, and to come into action, collectively, when it appeared those values were imperiled by a 
faulty patent system and a handful of especially litigious patent sharks.  The periodical press had 
brought together a community of practice and an imagined community of photographers; the 
law (patent legislation and litigation) had spurred that same community into collective action and 
had helped them defeat their opponent, allowing photography to remain commons-based and 




In June of 1860, Henry Hunt Snelling had ventured into a little bit of speculation about the 
future awaiting photography. “Photography,” he wrote, had “not reached even the zenith of its 
advancement, and many of our readers will live to see the day, when even the images of the 
spirits that can walk the earth, will be brought to view by means of the camera.” This, he 
admitted,  
may be a startling assertion, but we have been convinced in our mind – from 
facts we may hereafter lay before our readers – that spirits do walk the earth 
and that they can be photographed, and that the day will come when this 
prediction like all the others will be fulfilled – at all events we hazard it and 
will leave it to time to decide.112  
The facts Snelling promised never were laid before the readers of the Photographic and Fine Art 
Journal – instead, the journal folded a short few months after Snelling made his prediction – but 
the question of whether or not spirits could be photographed would turn out to be another one 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  




to vex the photographic community, besides the bromide question, during the 1860s. While the 
bromide patent had revolved around the question of who owned fundamental photographic 
knowledge and processes, this case – the Mumler case – revolved around about the question of 
what photography was to be used for, and by whom. This is the topic of the next chapter.
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Chapter 3. “The Whole Thing is a Marvel Anyway”: Spiritualism and Photography 
 
1. 
On the evening of March 2, 1869, the Photographic Section of the American Institute convened for 
its monthly meeting at Cooper Union in New York.1 The assembled members –professional studio 
photographers, scientists with an interest in the medium, and wealthy amateur practitioners – 
discussed matters that ranged from the usefulness of the McLachlan alkaline bath to taking 
photographs under difficult lighting circumstances and problems with mounting prints; they also 
admired photographs by the New York photographer William Kurtz, which led to “many questions, 
and the expression of flattering encomiums upon the go-aheaditiveness of this enterprising 
gentleman.”2 Toward the end of the meeting, Oscar G. Mason, the medical photographer at 
Bellevue Hospital and Secretary of the PSAI, presented the group with three cartes de visite – the kind 
of small-sized paper portraits mounted on cardboard that were all the rage in the 1860s – that had 
been made by a photographer named William H. Mumler. Mason had visited Mumler’s 
establishment on 630 Broadway a few days earlier, after reading an article in the New York Sun about 
his uncanny ability to portray not only the living, but the spirits of the dead as well.3 Pictures 
produced in Mumler’s studio differed from regular portraits in that they showed, behind or beside 
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the sitter, “sometimes only a head, sometimes a head and shoulders, and sometimes the full length 
of another person, rather indistinct and shadowy, but still in many cases clearly enough defined for a 
likeness to be recognized.”4 These other likenesses, Mumler claimed, represented the spirits of the 
dead. 
Since his relocation to New York from Boston at the end of 1868, Mumler had quickly 
gained notoriety for these marvelous and mysterious feats, and the curious, the mourning, and the 
desperate alike flocked to his studio to have their own spirit portraits taken. They were happy to pay 
$10 for the privilege – as opposed to an average $2 for a regular, phantom-free set of cartes de visite – 
which soon enabled Mumler to buy out the owner of the studio in which he had set up shop.5  
The Sun article that reported on this remarkable new branch of photography admitted that 
some might see it as little more than a trick; others, however, genuinely seemed to believe the images 
to have been “produced by departed spirits who are attached to the sitters by affection or 
relationship or affinity.” The reporter himself declined to express an opinion in the matter: in good 
skeptical fashion, the Sun offered “the facts” to its readers “to think about as they please.” The 
article concluded that “the whole thing is a marvel any way, and deserves to be investigated by 
scientific men.”6 
  Perhaps it was those closing lines that had prompted Oscar G. Mason, for whom photography 
was a science as much as, or maybe even more than, a business or an art, to go up to Mumler’s 
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studio to conduct his own investigation.7 Mason knew about photographing the dead: in addition to 
setting up the photographic department at Bellevue Hospital, he had recently begun to make 
portraits of the unidentified dead at the New York City Morgue, allowing their bodies to be 
identified even after they’d been shipped off to the potters’ field.8 He also knew about the camera’s 
ability to see things that the human eye, unaided, could not: as a microscopist he had photographed 
the very small; as an assistant to the astronomer Lewis Rutherford he had done the same for the 
very far away; and in working with the scientist John William Draper, he had learned that the camera 
could be employed to investigate the properties of the light spectrum, including its invisible parts. 
Still, the capabilities that Mumler claimed for his camera seemed to belong to a whole other league 
entirely, and Mason was skeptical.  
 At the PSAI meeting, Mason pointed out how in the cartes de visite that he had brought along 
“the same spiritual individual had personated the departed relative of several persons who were 
unable to trace any other bond of consanguinity.”9 In one picture, the “ghost” was supposed to 
represent the grandmother of a male sitter; in another, the exact same “ghost” appeared as the 
mother of a young female sitter – despite the fact that the man and the young lady were not related. 
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made in the Morgue. Unknown victims of crime are no longer quietly hidden from sight or easily forgotten. Their faces 
are always visible, waiting for recognition and testimony.” (Oscar G. Mason, “Photographic Department,” in Twentieth 
Annual Report of the Commissioners of Public Charities and Correction of the City of New York, For the Year 1879 (New York: 
Department Press, 1879): 185. 
 
9 Mason may have gotten these images from Charles B. Boyle, and they may have dated from Mumler’s Boston days; in a 
letter to Humphrey’s Journal, Boyle described having obtained, back in 1862, “the card picture of a lady then, and, perhaps, 
still living in Boston by the name of Peabody, who had her photographs made by Mumler. I have, also, a card picture of 
a lady and another of a gentleman, both made by Mr. Mumler, and in each of which Mrs. Peabody plays the part of 
“spirit mother.’” In the same letter, Boyle observed that Mumler no longer made such glaring mistakes. Charles B. Boyle, 




What was more, “the so-called spirit, a grandmother who had so kindly appeared at the summons of 
Mumler, was proved to yet inhabit flesh and blood, in the form of a somewhat ancient lady, who 
emphatically denied ever having been the mother or grandmother of any one.”10 After passing 
around Mumler’s business card,11 Mason concluded his presentation  
by expressing a hope that the police authorities would visit this mysterious 
photographer, and teach him that this business of ‘spirit photography’ was a 
punishable crime, one used for gain, like other methods of procuring money by 
false pretenses.12 
Mason was in luck. His audience that night included Patrick V. Hickey, a science writer for the 
New York World. In addition to reporting on the PSAI’s proceedings in next day’s paper, Hickey also 
brought the case to the attention of New York City Mayor A. Oakey Hall, who put his Marshal, 
Joseph Tooker, on the case.13 Tooker, believing from Hickey’s story that “a most gross imposition 
was being practiced whereby not only was money being obtained by trick and device, but that the 
tenderest sympathies of human nature were daily outraged by the deception,” visited Mumler’s 
studio for a session of his own.14 When the cartes were ready, a spirit form did indeed appear beside 
his own likeness; when Tooker said he didn’t recognize the form, he was told that “that he would in 
a few days; he was also told to think of the matter seriously, and he would recognize the face of 
some relative or friend.”15 Instead, Tooker showed the pictures to Charles Boyle, a PSAI-member 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
10 “Annual Report of the American Institute of the City of New York for the years 1868 & 1869,” in Documents of the 
Assembly of the State of New York 12, no. 211 (Albany: The Argus Company, 1869), 1112. 
 
11 “A Stupendous Fraud.” The business card advertised Mumler as a “Spirit Photographic Medium” and stated that all 
were “respectfully invited to call and see specimens, and get a pamphlet giving them information.”  
 
12 “Annual Report of the American Institute,” 1112. 
 
13 At this time, Mayor Hall also served on the Board of Regents of the American Institute in the City of New York. 
 





who worked at the establishment of the respected photographer George Rockwood, a bit further 
down on Broadway. Tooker asked Boyle if it was possible to produce spirit pictures by mechanical – 
rather than paranormal – means; Boyle told him that he “could and would” do just that.16 This 
sufficed; before the month was over, Mumler was arrested on charges of fraud and larceny.17  
In April of 1869, Mumler appeared in the Special Sessions Room of the Manhattan Police 
Court and House of Detention for Men (otherwise known as the Tombs) in downtown Manhattan, 
for a preliminary hearing before Justice Dowling. All the city’s major daily newspapers had sent 
reporters to the courtroom, which was further filled with “a motley array of believers in the spiritual 
doctrine” as well as “nonbelievers in the theory of spirit manifestations”; others had come simply to 
“enjoy the fun of the thing, and to see how far the doctrine of ‘etherial essences’ was being 
carried.”18 The pre-trial hearing, meant to determine whether or not the case should be sent on to a 
grand jury, would take five days, spread out over two weeks, and would receive extensive coverage 
in the city, national, and even international press.19 In this spectacular case, William Mumler wasn’t 
the only one on trial. The case also questioned the very tenets of spiritualism, and the nature of 
science – or, more specifically, the nature of proof – was put to the test as well.20 What was more, 
after it was all over, one professional photographer would refer to the episode as “Pope Judge 




17 Cloutier, “Mumler’s Ghosts.” 
 
18 “Spiritual Photographs,” New York Times, April 22, 1869. 
 
19 The Dutch newspaper De Tijd, for instance, opened a report on the proceedings with the remark that “One has to go 
to America, the promised land of spiritualism, to find a photographer who brings both the living and the dead upon 
paper.” “Spiritismus en Fotografie,” De Tijd, July 7, 1869. 
 




Dowling’s Photographic Inquisition”; for also up there on the stand, together with science and 
religion, was photography.21  
 
2. 
The Mumler hearings were a sensation in their own time, being publicized all over the United States 
as well as on the other side of the Atlantic. Recent decades have witnessed a revival of interest in 
spirit photography in general and the Mumler case in particular, coming, this time, from legal 
scholars, cultural and photographic historians, as well as scholars of communication and religion.22 
Spirit photography has been cast as integral to the judicial construction of photographs as 
evidence23; as constituting a “battleground” for the struggle over the capabilities of photography24; 
and as the first in a continuing series of interactions between photography and the occult.25 Cultural 
historian Michael Leja sees the Mumler case as the starting point of “our current skepticism about 
images,” consolidating our understanding of photography as “a medium simultaneously of truth and 
illusion.”26 Visual studies scholar Louis Kaplan has described the case as a prime example of what 
Bruno Latour, the sociologist of science, has called an “iconoclash,” which is “what happens when 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
21 D.D. T. Davie, “An Old Photo on Mumler,” Humphrey’s Journal 20, 23 (July, 1869): 358. 
 
22 An early and influential example is Tom Gunning, “Phantom Images and Modern Manifestations: Spirit Photography, 
Magic Theater, Trick Films, and Photography’s Uncanny,” in Fugitive Images: From Photography to Video, ed. Patrice Petro 
(Bloomington: Indiana University Press, 1995); 
see also Tom Gunning, “Invisible Worlds, Invisible Media,” in Brought to Light: Photography and the Invisible, 1840-1900, ed. Corey 
Keller ( New Haven: Yale University Press, 2008). 
 
23 Jennifer L. Mnookin, “The Image of Truth: Photographic Evidence and the Power of Analogy,” Yale Journal of Law & 
The Humanities 10, no. 1 (1998). 
 
24 Jennifer Tucker, Nature Exposed: Photography as Eyewitness in Victorian Science (Baltimore: Johns Hopkins University Press, 
2005); see also Jennifer Tucker, “The Social Photographic Eye,” in Brought to Light: Photography and the Invisible, 1840-1900, 
ed. Corey Keller (New Haven: Yale University Press, 2008). 
 
25 Clément Cheroux, ed., The Perfect Medium: Photography and the Occult (New Haven: Yale University Press, 2005). 
 





there is uncertainty about the exact role of the hand at work in the production of a mediator.”27 
And, most recently, communications scholar Simone Natale has come at spirit photography from a 
media studies perspective, pointing to the “formation of an industrial-shaped market of images 
and…the rise of trick photography as a means of expression” as important conditions for the rise of 
spirit photography in the first place.28   
 Building upon the work of these scholars, in this Section I propose another, additional 
reading of the Mumler case, one that draws on insights offered by the sociology of the professions 
as well as those developed within science and technology studies.29 In so doing I offer a view of the 
case as an important (and, not insignificant for the historian, a well-documented) episode in the 
construction of a professional identity for photographers, and of the PSAI’s involvement in this 
episode as a form of “boundary-work.”30 In William Mumler and his spirit photographs, the 
photographic establishment found the perfect other against which it could unite and define itself; 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
27 Louis Kaplan, The Strange Case of William Mumler, Spirit Photographer (Minneapolis: University of Minnesota Press, 2008): 
3. 
 
28 Simone Natale, The Spectacular Supernatural: Spiritualism and the Rise of the Media Entertainment Industry (State College, PA: 
Pennsylvania State University Press, 2016). 
Other recent publications that touch upon the subject include Steven Connor, Ghosts: Deconstruction, Psychoanalysis, History 
(New York: St. Martin’s Press, 1999); Molly McGarry, Ghosts of Futures Past: Spiritualism and the Cultural Politics of Nineteenth-
Century America (Berkeley: University of California Press, 2008); Sas Mays and Neil Matheson, eds., The Machine and the 
Ghost: Technology and Spiritualism in Nineteenth- to Twentieth-First-Century Art and Culture (Manchester: Manchester University 
Press, 2013); and Shawn Michelle Smith, At the Edge of Sight: Photography and the Unseen (Durham: Duke University Press, 
2013). See also Cloutier, “Mumler’s Ghosts.”  
 
29 On the sociology of the professions and boundary-work, see Andrew Abbot, The System of the Professions: An Essay on the 
Division of Expert Labor (Chicago: The University of Chicago Press, 1988); JoAnne Brown, The Definition of a Profession: The 
Authority of Metaphor in the History of Intelligence Testing, 1890-1930 (Princeton: Princeton University Press, 1992); and 
Thomas F. Gieryn, “Boundaries of Science,” in Handbook of Science and Technology Studies, ed. Sheila Jasanoff et al. 
(Thousand Oaks: Sage, 1995). For the social shaping of technology see Wiebe Bijker and Trevor J. Pinch, eds., The Social 
Construction of Technological Systems (Cambridge, MA: The MIT Press, 1987); Wiebe Bijker, and John Law, eds., Shaping 
Technology / Building Society: Studies in Sociotechnical Change (Cambridge, MA.: MIT Press, 1992); and Donald MacKenzie and 
Judy Wajcman, eds., The Social Shaping of Technology, 2nd Edition (Buckingham: Open University Press, 1999). 
 
30 Some of the above-mentioned authors have done this to some extent, especially Jennifer L. Mnookin and Michael 
Leja. Tucker has touched upon it as well, but mostly in the case of British spirit photography. I use the work of these 




doing so, its members turned the courtroom into an arena where the social shaping of technology 
could play out.  
I therefore argue that in this case the definition of a profession and the shaping of a 
technology went hand in hand: after all, the authority and status of photographers hinged entirely on 
the way their medium was perceived. And while photography was not exactly new in the 1860s, it 
was still characterized by what historians of science and technology have labeled “interpretative 
flexibility”: the agreed-upon nature of the medium, along with its proper uses, was not yet fixed. To 
Oscar G. Mason and other PSAI-members it appeared that there were right and wrong ways in 
which to view and use photography; and in the absence of formal licensing, vocational training, or 
even very high barriers to entry, the law seemed as promising a resource in helping establish which 
was which as any. In addition to bringing into sharp relief questions of science and religion, then, the 
Mumler case also represented a highly public attempt by an influential subset of the photographic 
community to marshal the rule of law in defending the boundaries of their profession, and in 
defining the nature of their technology. Chapter 3 introduces spiritualism, spirit photography, and 
William H. Mumler, and recounts the events that led up to his being brought into court. In Chapter 
4 I offer an analysis of the hearing itself, in particular of the testimony and evidence supplied by the 
members of the PSAI. I examine the various rhetorical strategies that the photographic 
establishment employed to discredit Mumler, and argue that in this case, the social shaping of 
technology and the policing of a profession were mutually constitutive processes, in which the law 








Histories of spiritualism generally begin with the mysterious noises that could be heard in the Fox 
family home in Hydesville, near Rochester, New York, in the spring of 1848.31 The family believed 
these thumping, knocking sounds to be produced by the ghost of a murdered peddler who had once 
lived in the house. The family’s daughters, Kate and Margaret Fox, soon established a way to 
communicate with the ghost through a binary system of knocks and raps, thus setting up something 
of a “spiritual telegraph.” Neighbors were called upon, and they, too, managed to interact with the 
spirit – simple “yes” and “no” questions predominated at first, but in short order a more 
sophisticated (and laborious) system was devised.32 Soon enough, news of the “Hydesville Rappings” 
made it into the press, occasioning a nation-wide debate among skeptics and believers along with the 
rapid emergence of similar phenomena in places like Cincinnatti and St. Louis, where “séances” 
were organized to establish contact with dwellers of the netherworld.33  
In 1850, the Fox sisters – now joined by a third one, Leah – took up residence in New York 
City, where they gave demonstrations to paying members of the public three times a day, and 
offered private séances to select audiences. These included the poet William Cullen Bryant, editor 
Nathanial Parker Williams, and New York Tribune editor Horace Greeley, who helped the Fox sisters’ 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
31 As John Durham Peters has noted, Rochester “is the home of machines for making duplicates: spiritualism, 
photography, and photocopying.” John Durham Peters, Speaking into the Air: A History of the Idea of Communication 
(Chicago: Chicago University Press, 1999): 94-95. Of course, Eastman Kodak, the Rochester company most singularly 
associated with the “democratization” of photography in the late-nineteenth century, and with dominating the world of 
amateur photography for much of the twentieth, is at present but a ghost of its glorious past.  
 
32 Later, spirits also learned to communicate by levitating or moving objects, audibly conveying messages, or manifesting 
visibly through ectoplasm. See for instance John Harvey, “The Photographic Medium: Representation, Reconstitution, 
Consciousness, and Collaboration in Early-Twentieth-Century Spiritualism,” Technoethic Arts: A Journal of Speculative 
Research 2, no. 2 (2004).  
 
33 For the history of Spiritualism see for instance Ann Braude, Radical Spirits: Spiritualism and Women’s Rights in Nineteenth-




fame along by reporting on the visit in his newspaper.34 In 1851, New York State Supreme Court 
Judge John Edmonds became one of the first highly public converts to Spiritualism, when he 
resigned from the bench in order to become “a full-time advocate and medium.”35   
 Spiritualism spread quickly. It didn’t take long for the first spiritualist pamphlets, books and 
journals to be printed, and the popular press covered some of the movement’s doings as well. Hard 
numbers are hard to come by, in part because spiritualism lacked a formal organization – it had no 
churches, no governing body, and no membership rolls – but contemporary estimates of the 
number of spiritualists ranged from several hundred thousand to eleven million.36 In 1854, more 
than ten thousand people sympathetic to spiritualism signed a petition presented to the US Senate 
urging an official investigation of the recent spiritualist phenomena in order to determine their exact 
nature; no small number for what had begun in a tiny house in inauspicious Hydesville only six years 
before.37 In addition to Horace Greeley and Judge Edmonds, other prominent figures who at one 
time or other supported or at least displayed an open mind toward spiritualism included Mary Todd 
Lincoln (who communicated with her deceased son Willie and who invited mediums to conduct 
séances at the White House), railroad magnate Cornelius Vanderbilt, and the author and abolitionist 
Harriet Beecher Stowe.38 
Although spiritualists were a diverse lot with widely differing views, they shared a general 
belief in a continued spiritual existence after death, and in the possibility of communicating with the 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
34 Greeley’s wife Molly became a spiritualist, in part convinced by communications received from her recently deceased, 
five-year old son. 
 
35 Braude, Radical Spirits, 27. See also Laurence R. Moore, “Spiritualism and Science: Reflections on the First Decade of 
the Spirit Rappings,” American Quarterly 24, no. 4 (1972). 
 
36 Braude, Radical Spirits, 25. 
 
37 Braude, Radical Spirits puts the number at 13,000; McGarry, Ghosts of Futures Past, at 15,000. Natale, The Spectacular 
Supernatural emphasizes the importance of controversy in the development of spiritualism.  
 




spirit world though a third party, a medium. This helps explain part of its attraction: in the context 
of the intense and often stifling mourning practices of the Victorian era, spiritualism helped shift the 
focus from the mourner to the deceased, offering consolation along with “new possibilities for life” 
– something that might help explain its continuing appeal after the Civil War.39  
Spirit communication was not exactly new in the mid-nineteenth century: ghosts had been 
around for centuries, and the tenets of animal magnetism, mesmerism, and Swedenborgianism had 
already familiarized the American public with the existence of invisible forces. What did set 
spiritualism apart, however, was that it conceived of spirit manifestations as “a matter of empirical 
scientific investigation.”40 Séances were billed as “experimental” sessions that, in addition to allowing 
participants to speak with their lost ones, also served to “investigate” the tenets of the doctrine 
under “test” conditions. Skeptics were welcome to join séances in order to carry out their own 
investigations and assess the “evidence” for themselves; spiritualists described theirs as a “religion of 
proof” that did not demand blind devotion or institutional commitment – an open mind and a 
willingness to investigative were all that was required.41  
And so, spiritualism took what had become associated with the primitive, the vulgar, and the 
pre-modern – magic, the occult, an invisible spiritual realm – and made it modern. Indeed, the 
movement was intimately tied up with antebellum progressive reform efforts, the rise of modern 
science, and the introduction of new communication technologies. Throughout the nineteenth 
century spiritualists could be found advocating women’s and children’s rights, the abolition of 
slavery, religious freedom, and vegetarianism, among other causes.42 They also emphasized the 
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40 Moore, “Spiritualism and Science,” 481. 
 
41 McGarry, Ghosts of Futures Past, 8. 
 




importance of impartial observation and empirical evidence, and expressed an untrammeled faith in 
human progress, displaying the same worldview and values, as well as the same rituals, as skeptical 
scientists who sought to debunk spiritualism.43  
Like the scientists that denounced them, then, spiritualists “claimed to be able to see and 
visualize invisible realms, and to have discovered previously unimaginable modes of 
communication.”44 In fact, the spiritualist way of communicating with the afterlife – facilitated by 
“mediums” who were “sensitive,” and with spirits speaking in “codes” – seems to have taken many 
of its cues from new media like electrical telegraphy (1844) and photography (1839), as well as, later, 
the telephone (1876) and the phonograph (1877).45 Adopting the language and, to some extent, the 
form of novel communication tools gave spiritualism a distinctly modern air. Finally, modern 
communication media were integral to spiritualism in another way as well: in the absence of a formal 
organization structure, official authorities, iconic buildings or fixed church rituals, the vehicles of the 
popular press, the mechanisms of publicity, and the trappings of a nascent entertainment industry 
were instrumental in shaping and spreading the new gospel.46  
For all its supposed modernity and science-basedness, however, spiritualism still functioned 
as a source of wonder – that cognitive passion from which modern science had successfully 
dissociated itself, but for which an appetite still existed, and which had found a new home in 
institutions like the public museum, the fine arts and literature, the “wonder shows” that combined 
science and magic, the exhibitions of P.T. Barnum and other showmen like him, as well as in 
industrial fairs like those organized by the American Institute, that, in all their mechanical splendor, 
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44 Harvey, “The Photographic Medium,” 10. 
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allowed visitors to experience “technological sublime.”47 Of course it was precisely this – the source 
of wonder, the connotations of magic and the occult– that also made spiritualism seem backward, 
naïve, or even dangerous to its detractors. 
And detractors there were many. That 1854 petition in which spiritualists and their 
supporters urged Government to take spiritualism seriously and conduct an official investigation 
into spiritual phenomena did get enough signers it to make it to the Senate floor, but it was ridiculed 
once it got there, and the investigation never materialized. Throughout the 1850s, mediums found 
themselves accused of fraud and deception, attacked by mobs, and committed to insane asylums.  
One Harvard student, accused of passing himself off as a medium and caught cheating during a 
séance by Harvard faculty members who attended the séance, was expelled from the university.48 
Newspapers like the New York Times and the Washington National Intelligencer consistently condemned 
spiritualism; politicians ridiculed the movement; church leaders denounced it.49 Mediums, the Fox 
sisters included, were frequently subjected to public exposés; evidence of deception was never found 
in the case of the Foxes, although Margaret and Kate Fox did, in 1888, confess to the New York 
Herald that the mysterious spirit rappings had in reality been the result of voluntary movements of 
their toes and joints – a statement they retracted almost immediately after it had been made. By that 
time, an entire industry had grown up around debunking spiritualist claims, taking the form, among 
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other things, of anti-spiritualist stage performances by professional magicians, as well as 
psychological writings that sought to give neurological explanations for what happened during 
spiritualist séances.50  
All of this is to say that spiritualism, like so many things in life, meant different things to 
different people. It could offer hope and comfort, or serve as a vehicle for social reform; for 
mediums who managed to make a living out of their special sensitivities, it constituted a pathway to 
financial independence. In others it engendered suspicion, anger, or ridicule, as well as very active 
and elaborate attempts at exposure. When, almost a decade and a half after the first Hydesville 
rappings, and with the Civil War entering its second year, a new form of spirit communication 
arrived on the scene, it mobilized a similarly complex constellation of interpretations and responses. 
That new form, of course, was spirit photography. 
 
4.  
Just as spiritualism started, perhaps, with a teenage prank, so too did spirit photography begin when 
William Howard Mumler decided to play a joke on a spiritualist friend. By his own account as well as 
those of most others, Mumler (1832-1884) was the world’s first spirit photographer, and he was 
definitely the most famous one. Although the court case that would bring him national and 
international notoriety took place in New York in 1869, Mumler’s forays into spirit photography 
began in Boston, in the fall of 1862. Mumler was working as a jewelry engraver at the time; his 
Sunday afternoons were spent at Mrs. H.F. Stuart’s Photographic Gallery, where he taught himself 
the wet-plate collodion process.51 In a memoir published in 1875, Mumler recalled how one day, 
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while “whiling away an idle hour in taking a negative” of himself, he found, upon developing, that 
next to him in the portrait “a young girl, apparently sitting in a chair” appeared, wearing a dress with 
a low neck and short sleeves.52 The upper part of her body was “clearly defined, though dim and 
shadowy”; the chair and the table upon which her arm appeared to rest were clearly visible through 
her body. Below the waist, the figure “faded away into a dim mist.”53  
Mumler asked the studio’s operator how this might be explained – he had, after all, been all 
alone when taking his self-portrait – and was told that the glass plate had probably been used before 
and insufficiently cleaned, causing the previous image to re-develop, after the new exposure, in the 
indistinct and shadowy way that it had. Mumler held on to the picture; when, one day, a spiritualist 
friend came to visit, Mumler showed him the photograph and said “with as mysterious an air as 
possible” that it had been taken with “no visible person present” but himself.54 The friend asked 
Mumler to put a statement to that effect on the back of the photo and sign it; a week later, the New 
York spiritualist newspaper the Herald of Progress announced that the first spirit picture had been 
taken.55 Its Boston counterpart the Banner of Light reprinted the article, and included the address of 
the Stuart gallery. When Mumler went over to, as he would self-servingly put it later, “warn” the 
proprietors of his “mischief,” he found the parlor full of people “anxious to see this wonderful 
picture and learn something more in regard to it.”56 He told the assembled hopefuls about the 
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52 Mumler, Personal Experiences, 70. 
 
53 “Spirit Photographs: A New and Interesting Development,” Herald of Progress, October 1862. Reprinted in Kaplan, The 
Strange Case, 36. 
 
54 Mumler, Personal Experiences, 72. 
 
55 Ibid. In his memoir Mumler failed to mention that he also told the friend that he recognized, in the ghostly presence, 
his deceased cousin.  
 




unclean-plates theory, but they demanded a sitting anyway, and when Mumler took one of them 
upstairs to make a portrait, another spirit-form appeared in the picture. From that day on the gallery 
was visited by a steady stream of clients, and Mumler soon felt compelled to give up his engraving-
job in order to devote all his time to the new and profitable business of spirit photography.  
The spirits that Mumler managed to conjure hailed from a wide variety of backgrounds. 
Sometimes a dead relative would emerge next to a sitter; at other times, historic figures gave a 
photographic acte de presence. Luther Colby, the editor of The Banner of Light and one of Mumler’s 
earliest customers, was photographed with the spirit of “an Indian Chief” appearing by his side,57 
while a “well known citizen of Boston” found that he had been accompanied, during the sitting, by 
the spirit of Daniel Webster.58  
Sittings were expensive – $10, as noted, was not exceptional – and success was never 
guaranteed; some visitors had to come back repeatedly before a spirit was willing to materialize. 
There was a theatrical air to the sessions, with Mumler sometimes dramatically holding his hand over 
the camera. Mumler’s wife Hannah – who had been working as a receptionist at the gallery, and who 
claimed to be a spiritualist medium herself – received customers and frequently attended the sittings. 
Often when Hannah Mumler entered the studio, raps could be heard across the floor – “a standard 
indication that spirits were present.”59  
 
5. 
Responses to spirit photography varied. In spiritualist circles, it aroused both interest and caution. 
The Herald of Progress hailed it as “a new and interesting development” and potentially “the new 
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58 “Spirit Photographs,” Banner of Light, November 8, 1862, reprinted in Kaplan, The Strange Case, 43.  
 




manifestation of spirit-power”; in good spiritualist fashion, however, it also remained open to the 
possibility that this was nothing more than “a singular freak in chemical art.” Therefore, the 
newspaper trusted that  
scientific and truth-loving photographers will experiment, [so] that, if possible, the 
fraud or accident, if either exist, may be exposed, or the means made use of by 
spirits to project an image upon the air exposed to the line of vision of the camera 
be discovered.60  
Similarly, the Banner of Light initially expressed “doubt that the manifestation is entirely legitimate. 
We shall investigate further ere we give a decided opinion in the matter.”61 
In his memoir, Mumler recalled the skepticism that greeted his accidental discovery: 
“spiritualists themselves” especially subjected him “to the severest scrutiny while investigating.” 
Among such skeptical investigators was Henry Child, a medical doctor from Philadelphia who, 
before coming to Mumler, had “visited a well-known photographer… and got thoroughly posted in 
the manipulations.” Having thus received a crash-course in the technical aspects of  photography, 
Child also brought his own supplies, in case Mumler might be using pre-exposed plates: “He 
brought with him his own glasses, marked with a diamond in phonographic characters, witnessed the entire 
process twice, and carried the identical two glasses home with him, on both of which were spirit 
forms.”62 James Wallace Black, a prominent Boston photographer, was another skeptical visitor. 
Although he examined the camera, cleaned the plate himself, followed Mumler into the darkroom 
and never lost sight of the plate, he too failed to uncover the trick, if there was any.63 Herald of 
Progress editor Andrew Jackson Davis sent William Guay, a New York photographer with ten years 
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of experience, over to Boston to scrutinize “every crack and corner” of Mumler’s studio. Guay went 
a skeptic but returned a believer: unable to detect any fraud, and astonished by the “perfect” results, 
he had “been obliged to endorse [spirit photography’s] legitimacy.”64 (In 1868, Guay would become 
the manager of Mumler”s studio in New York.) A week after its initial report on the phenomenon, 
A.B. Child informed readers of the Banner of Light that “if there be deception in this unaccountable 
phenomenon, it is so shrewd and so deep that it has thus far eluded the detection and very careful 
and thorough examination of many persons.”65  
For those spiritualists who believed them to be genuine, spirit photographs served a double 
function. On the hand, the pictures offered “the greatest and best yet given” evidence of the fact 
that spirits did indeed continue to exist after death, and that they could, and would, communicate 
with the living. “There has been, heretofore, no phase of the spiritual manifestations more beautiful 
and convincing than this,” A.B. Child proclaimed in a letter to the Banner of Light.66 This should not 
be surprising: in the two plus decades of its existence, promoters of the new medium of 
photography had worked hard to align photography with science, to construct the camera as an 
exceptionally objective technology, and the photograph as a singularly factual document. As the 
previous Section of this dissertation has shown, the photographic press at mid-century continuously 
encouraged photographers to “experiment” and share the results, the “data,” of their researches; 
photographers were to work collaboratively and openly toward progress, just as scientists did. Many 
an article, moreover, extolled the virtues of photography as an helpmate to science. Natural 
scientists, especially, had been quick to embrace the camera as a tool to “let nature speak for itself,” 
its “mechanical objectivity” replacing the subjective, and therefore fallible, eye and hand of the 
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human scientist.67 Now spiritualists, who had already adopted the language and methods of science, 
likewise pointed to spirit photographs as objective, mechanically produced evidence that their 
theories were correct.  
On another, more personal level, spirit photographs were a source of consolation, a way for 
people to bridge the chasm between this world and the next, and to be, once more and forever, 
reunited with those they had lost. Many of Mumler’s clients claimed to recognize the often vague 
and indistinct spirit “extras” as their deceased children, parents, or spouses.68 This made the 
photographs tremendously valuable: one early client of Mumler’s – a man who saw, upon the 
development of the negative, the “unmistakable likeness” of his deceased infant son sitting on his 
knee – declared that “there was not enough money in the world” to replace the picture.69 When 
Patrick V. Hickey of the New York World went to Mumler’s studio in March 1869, he was likewise 
informed that “many persons would gladly give a thousand dollars to obtain the likeness of a 
deceased friend or relative.”70  
The great emotional value of Mumler’s pictures isn’t too hard to understand. In his 
photographs, spirits tended to hover lovingly over the sitters, sometimes putting an arm around 
them or placing a hand upon their shoulders. In contrast to the conventions of post-mortem 
photography, a common genre at the time – professional photographers were frequently asked to 
take pictures of the recently deceased; adults would be photographed on their death-beds or in their 
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caskets, while dead children were often placed on the lap of grieving parents – spirit photography 
showed deceased persons appearing alive and well.71 Mumler was even able to conjure the spirits of 
those who had, in life, never had their portrait taken; in all, his pictures were the ultimate memento 
mori – they rescued the faces of the dead from oblivion, and reminded the living that nothing, and 
no one, was ever lost for good.72  
 
From left to right: Fig. 1. William H. Mumler, “Colonel Cushman” (Boston, 1862-1975), Albumen silver print. Fig. 2. 
William H. Mumler, “Mrs. Tinkham” (Boston, 1862-1975), Albumen silver print. Fig. 3. William H. Mumler, “Bronson 




Professional photographers, meanwhile, were less impressed with the supernatural developments in 
Boston. That spirit photography was a trick seemed obvious to most of them – and it wasn’t even a 
particularly novel trick. In the mid-1850s, Sir David Brewster – the Scottish physicist, 
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mathematician, and scientist who was also a friend of William Henry Fox Talbot, the British 
inventor of a paper-negative photographic process – had come up with an improved version of the 
stereoscope as applied to photography. The stereoscope was an optical device that rendered specially 
produced images in 3D; in some ways perhaps the Oculus Rift – the 3D video device that has been 
heralded as the future of viewing – of its time, it became a big hit in the late 1850s and early 1860s.73 
The stereoscope also led, among other things, to Oliver Wendell Holmes’ most inspired and 
memorable musings on photography.74 In a book on the history and uses of the stereoscope, 
published in 1856, Brewster had described how “[f]or the purpose of amusement, the photographer 
might carry us even into the realm of the supernatural.”75 Photographers could let ghostly figures 
appear in their pictures by making exposures in the normal manner, and then letting someone – 
dressed, if one was so inclined, in “ghostly” garb – enter the scene, stand still for a few seconds, and 
quickly walk off again. This person would have made much less of an impression on the sensitive 
plate than everything and everyone else present, causing his or her appearance to be relatively 
indistinct and see-throughy. Publishers of stereoscopic images, including the London Stereoscopic 
Company and the American firm Underwood & Underwood, marketed “entire series of ethereal 
ghosts, angels, and fairies for the amusement of the public,” and some of the images had been 
produced in precisely this way.76 
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Composite photography – using two or more negatives to produce a single print – was 
another way to obtain a “spirit extra”; since this involved darkroom, rather than on-the-scene 
manipulation, it would be much harder for sitters to detect the trick. Like the Brewster method, 
composite photography was familiar to most photographers in the 1860s; it was commonly used, for 
instance, in landscape photography, where it helped compensate for the camera’s inability to capture 
the details of the bright sky and those of the darker earth below at the same time. Self-aware “art” 
photographers, like the Brit Henry Peach Robinson, likewise used composite photography to 
produce photographic scenes that had never existed in reality.77  
 
Fig. 4. London Stereoscopic Company, “The Ghost in the Stereoscope” (London, ca. 1856), Albumen silver prints with 
applied color. The Metropolitan Museum of Art, Gift of Weston J. Naef, in memory of Kathleen W. Naef and Weston J. 
Naef Sr., 1982, www.metmuseum.org. 
 
In addition, many photographers had experienced the appearance of “ghost forms” on 
previously used negatives, the original explanation given for Mumler’s first spirit picture. Oscar G. 
Mason had just joined the American Photographical Society (APS) – which had been founded a few 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 
 




years before, and which would, a few years later, join the American Institute and turn into the 
PSAI78 – when, at the monthly meeting in December of 1862, the question of “spiritual 
photography” came up.79 “Some remarks were made about spirit photographs,” a reporter for the 
American Journal of Photography wrote, “but the speeches were more entertaining than instructive. It 
did not appear that spirit photography is any advance of the ordinary practice of the art.” 
Astronomer Lewis Rutherford did recall once having asked an assistant to clean a number of glass 
negatives; when he used them again, “upon every plate the original impression came out distinctly 
on development.” Rutherford figured that this had happened because the assistant had uses acetic 
acid instead of nitric acid, and added that “many photographers have no doubt been annoyed by the 
unexpected appearance of ghosts of their former pictures, and by the use of acetic acid, we may 
make these appear at will.”80 
For the members of the APS, this brief and fairly dismissive discussion of spirit photography 
seemed to suffice. As Mumler’s pictures continued to “engage the public attention,” however, 
Charles Seeley, a founding member of the APS and the editor of the American Journal of Photography, 
felt obliged to give “some notion of the subject,” which he did, begrudgingly, in the January 15, 
1863 issue of his Journal. “It is only the magnitude of the popular delusion that gives it any 
respectability,” he wrote, by way of apology. Seeley recounted the recent developments in Boston 
and the publicity they had generated in the spiritualist press, and noted that the trick had quickly 
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been “exposed to the satisfaction of all those who have any sound judgment in photography.” In 
New York, spirit photographers had sprung up “all over the city”; these copycats were often better 
photographers than Mumler, who, judging from his images, appeared to be “a very indifferent 
operator.” 81 Nevertheless – and, as far as Seeley was concerned, sadly – believers continued to 
believe, and Mumler continued to make money. “What a shame,” Seeley ended his article, “that all 
these things should come to pass in the nineteenth century and in America.”82 
Charles Boyle, also an APS member and an inventor, among other things, of optical 
instruments, wrote a letter to the editor of the Herald of Progress, pointing out to readers of the 
spiritualist newspaper that while some photographers seemed “to think that evidence of the super-
mundane origin of spectral pictures is obtained if they cannot detect fraud upon the part of the 
operator,” all this really proved was, in fact, that the investigator had failed to detect fraud – “merely 
this, and nothing more.” Boyle advised spirit photographers to make their pictures with a 
stereoscopic camera, which sported two lenses for the creation of the 3D effect. The Brewster 
method aside, the production of fake spirit photographs generally involved the manual manipulation 
of a negative during or after exposure, and since it was impossible to manipulate two negatives in 
exactly the same way, the resulting stereograph, when viewed in a stereoscope, would show a 
“confused,” blurry ghost. If, however, a true ghost had left an impression upon the plate during 
exposure, it would appear clearly, and in 3D, when viewed in a stereoscope. This, Boyle said 
teasingly, would “confer upon ‘spirit-photographing’ scientific laurels, in which as yet it is pitifully 
deficient.”83 
Shrugs, laughter, mild aggravation, and comments upon his inferior style: that was the most 
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that Mumler seemed to elicit from professional photographers when he first entered the 
photographic scene.84 The photographic trade press seemed embarrassed at having to pay him any 
mind at all; when it did, it was sure to remind readers of the various mechanical ways – badly washed 
plates, double exposures, and so on – in which “spirit” pictures might be produced.85 
For some spiritualists, the fact that the American Photographical Society and the American 
Journal of Photography denounced Mumler’s practices only strengthened their belief in the genuineness 
of spirit photographs. Dr. Henry Child, of Philadelphia, wrote to the Spiritual Magazine that “the 
learned philosophers who constitute the American Photographic Society had solemnly resolved that 
the spiritual likenesses [were] a fraud and a gross deception,” which had led him “rather to infer that 
these pictures were real because of this decision” – after all, the same had happened once to 
“Galileo and others of the old philosophers in the days of darkness.”86 In his memoir, Mumler 
would make a similar comparison, noting that “the history of all pioneers of new truths is relatively 
the same, and happy is the man who is not the chosen one to meet the prejudices of a skeptical 
world in the development of some new discovery.”87 While the professional photographers engaged 
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produced himself. Again, the inferior quality of Mumler’s work came up: “The spirit pictures were exactly like the ones 
made by Mumler, but the photographs as a whole were far better than his; he had gone ahead of Mr. Mumler in one 
respect, inasmuch as one of his spirits was head downwards, showing conclusively that it must have been taken in the act 
of descending to the earth.” See “Photographic Society of Philadelphia,” American Journal of Photography 5, no. 17 (March 
1, 1863): 392. 
 
85 “These are not the fitting pages for entering into any discussion of the claims of spiritualism,” the British journal The 
Photographic News wrote in January of 1863, “but we are somewhat concerned in protesting our art being made the 
auxiliary either to delusion or imposture.” “Spirit Photographs”, Photographic News 7, no. 227 (January 9, 1863), 19-20. 
 
86 Dr. Child’s letter is quoted in “Spirit Photographs,” Photographic News 7, no. 232 ( February 13, 1863), 73-74; it also 
discussed in “Photographic Society of Philadelphia,” American Journal of Photography 5, no. 18 ( April 1, 1863).  
 
87 Mumler, Personal Experiences, 69. In fact, spiritualists in general often complained that scientists who rejected their 
views were prejudiced and unwilling to observe the facts with an open mind; in the 1850s, the spirit of no one less than 
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in “confirmation bias” – looking only for evidence to confirm their already held belief that spirit 
photographs were fake, and finding it, among other things, in the inferior quality of Mumler’s work 
–, Mumler’s supporters displayed what is known, within psychology, as the “backfire effect”: the 
holding on, ever more tightly, to one’s beliefs when confronted with evidence to the contrary. 
Changing one’s mind is notoriously difficult; since many of the believers in spirit photography had 
already done so once – many claimed to have been skeptics when they first came to Mumler’s 
establishment to “investigate”–, it makes sense that they would be ill-disposed to do so again.  
 While initial investigators failed to detect fraud, however, this was soon to change. In 
February of 1863, Dr. H.F. Gardner, a prominent spiritualist and one of Mumler’s earliest and most 
vocal supporters, visited the studio for a second time. He sat for his picture and, like before, a spirit 
appeared in the resulting portrait – this time, however, Gardner recognized in the spirit someone 
who was still alive, and who had actually sat for Mumler a few weeks earlier. Gardner wrote a letter 
to The Banner of Light, explaining that while he did not doubt that Mumler had produced genuine 
spirit likenesses, there was no getting around the fact that “Mr. Mumler or some person 
connected…[had] been guilty of deception in palming off as genuine spirit likenesses pictures of a 
person who is now living in this city.”88 
As it turned out, Gardner was not the only one to be accompanied by the “spirits” of the 
alive-and-well.89 As complaints mounted, Mumler’s reputation suffered and his establishment “had 
to be closed for want of patronage”; for a while, he went back to engraving.90 With the appearance 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
Sir Francis Bacon would send them consoling messages and compare their lot with that of Galileo and Copernicus. See 
Moore, “Spiritualism and Science,” 486-487. 
 




90 Mumler, Personal Experiences, 79. In his memoir, Mumler didn’t mention the Gardner episode; he simply states that 




of “ghosts” who in reality still walked the streets of Boston, those professional photographers who 
had dismissed Mumler’s claims from the start must have considered the case closed. And for a 
couple of years it was; it was until Mumler resurfaced, in 1868 – right in the heart, this time, of the 
photographic center of New York, the economic and cultural capital of the United States.  
With Mumler’s move to a photography studio on Broadway, New York – the very center of 
photographic activity in the mid-nineteenth century – the photographic establishment to which the 
members of the PSAI belonged felt compelled to start a campaign against Mumler and against the 
“interpretation” of photography put forward by his work. Spirit photography clashed with the 
photographic establishment’s  understanding of their technology and their profession – in the words 
of science and technology studies, Mumler and the PSAI represented opposing “stakeholders” in the 
social shaping of technology. At the same time, and relatedly, spirit photography prompted 
professional photographers to try and police the boundaries of their profession – to distinguish 
themselves from what they deemed quackery and fraudulent behavior. Boundary-work and the 
social shaping of technology became co-joined processes when photographers like Oscar G. Mason, 
Abraham Bogardus and Charles Boyle were faced with William Mumler and his spirit photographs. 
 
7. 
After moving his family to New York in November of 1868, Mumler found employment at the 
photographic establishment of William Silver, on 603 Broadway. He advertised his services at a 
meeting of local spiritualists, and again interest, followed by success, came quickly.91  
This time Mumler’s pictures garnered attention in pages beyond those of the spiritualist and 
photographic press. In February of 1869, the New York Sun sent Thomas Hitchcock, a young 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
91 Mumler, Personal Experiences, 80-81. It appeared that Mumler had improved his skills in the intervening years, for, as 
Charles Boyle noted in a letter to Humphrey’s Journal, the spirits had “entirely stopped assuming the likeness of well 




reporter who had become acquainted with the Sun’s editor, Charles Dana, when both had been 
interested in Swedenborgianism, to visit Mumler’s studio.92 Hitchcock brought along the “eminent 
photographer” Jeremiah Gurney, as well as “a gentleman who was formerly a leading banker and 
stock broker in Wall street,” thus arming himself with photographic expertise on the one hand, and 
someone with a lifetime of experience in assessing trustworthiness on the other.93 He came back 
with such a “remarkable story” that the Sun decided to publish it in full, adding that it wished “to 
have it distinctly understood that we do it simply as a matter of news, and without endorsing the 
theories of the spiritualists.”94 The effect of this “advertisement,” as Mumler would refer to the 
article in his memoir,  
was soon manifest, for [his] place of business was thronged with visitors of all 
grades of society – the high and the low, the rich and the poor – many no doubt 
attracted out of idle curiosity, but most of them showing an intense interest in the 
phenomena of spirit-photography.95  
As we have seen, one of those visitors was Oscar G. Mason. In exhibiting some of Mumler’s 
pictures at the monthly meeting of the PSAI, and recounting his visit to the spirit photographer’s 
studio, he set the ball rolling for Mumler’s arrest. Despite the Sun’s assurances that Mr. and Mrs. 
Mumler courted “the most rigorous investigation, and [would] extend every facility for inquiry to 
persons coming properly accredited,” Mason had been unable to “find out anything” when he 
visited – perhaps, as Charles Hull speculated, because he “knew too much,” i.e., was too much of an 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 
92 Frank Michael O’Brien, The Story of ‘The Sun,’ New York, 1833-1918  New York: G.H. Doran, 1918): 228. The Sun had 
been prompted by a report about Mumler sent in by a photographer from Poughkeepsie and published a few days 
earlier.  
 
93 “A Wonderful Mystery.” In the article, Jeremiah Gurney was referred to as “Mr. Brown”; his true identity did not 




95 Mumler, Personal Experiences, 80-81. 
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expert for Mumler to even try.96 But Mason had enough on Mumler anyhow; when, as a result of 
Mason’s presentation, Mumler appeared before Judge Dowling on April 12, 1869, he was charged 
with two felonies and one misdemeanor: obtaining money under false pretenses, cheating, and 
larceny.  
The PSAI’s involvement with Mumler could have ended there: the photographers had 
delivered a man whom they suspected of fraud at the doorstep of justice, and they could have let the 
judicial system take care of the rest. Instead, over the next couple of weeks, Mason and other PSAI 
members gave sworn affidavits, testified in court as expert witnesses, and went out of their way to 
produce evidence that the prosecution could use as it built its case.97 They did so for a number of 
reasons: to promote a specific understanding of their medium; to assert their authority; to police the 
boundaries of their profession; and to defend the reputation of photography as a scientific, honest, 
and respectable professional practice. The courtroom must have seemed to them the perfect place in 
which to do so, and Mumler an easy target; as the case unfolded, however, things turned out to be a 
lot more complicated than they presumably appeared at the outset.
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
96 “A wonderful Mystery” and Hull, “New York Correspondence,” April 1869, 127. 
 
97 There was some precedent for teaming up to expose a supposed cheater. When, in 1851, the New York photographer 
Levi Hill had proclaimed that he had found a way to produce photographs in color, the short-lived American Daguerre 
Association sent a committee that included D.D.T. Davie and W.A. Tomlinson to investigate. The committee had 
visited Hill’s studio and issued a devastating report afterwards, discounting his claims. However, Samuel Morse, Jeremiah 
Gurney, Marcus Root, and other prominent photographers visited Hill in 1852 as well, and gave him more credit. The 
matter was never quite resolved, but it had made photographers weary of professed breakthroughs in photography. See 





Chapter 4. “A Transparent Lie on Its Face”: 
The Mumler Case and the Policing of the Photographic Profession 
 
1. 
On the first day of the Mumler hearings, April 12, 1869, Marshal Tooker and Patrick V. Hickey of 
the World each gave sworn affidavits in which they recounted the events leading up to Mumler’s 
arrest. PSAI members Charles Boyle and Oscar G. Mason did the same. Boyle, a professional 
photographer as well as an inventor, went first.1 He testified that he had examined the spirit pictures 
brought to him by Marshal Tooker, and that similar looking photographs “have and can be 
produced…by means well known to photographers, and without spiritual and supernatural agency.” 
The assertion that the pictures were “in any way the result of spiritual and supernatural means,” 
Boyle said,  
was a fraud and a falsehood, and only calculated to impose upon the ignorance 
and credulity of simple-minded persons, and especially to distress the minds of 
persons who may have lost near relatives by death.2  
Oscar G. Mason also stated that he had “examined certain photographic pictures shown by 
Mr. Tooker, and alleged to have been produced by supernatural agency.” Based on his “practical and 
scientific knowledge” of photography, Mason said, he regarded “all such pretenses an outrage and 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 Boyle had invented, among other things, a method for printing photographs on wood, which would later be used in 
wood engraving, and he had served as the president of the American Optical Company, a manufacturer of box cameras, 
stereoscopes, and other photography-related materials. He had also constructed, on the basis of lunar photographs made 
by Rutherford and others, a lunar globe which won first prize at the American Institute Fair of 1869. See Helena Wright, 
“Photography in the Printing Press: The Photomechanical Revolution,” Presenting Pictures 4, 21 (2004); Ann Prentice 
Wagner, “The Graver, the Brush and the Ruling Machine: The Training of Late-Nineteenth-Century Wood Engravers,” 
Proceedings of the American Antiquarian Society 105, pt. 1 (1995); Janet Schimmelman, American Photographic Patents, 1840-1880: 
The Daguerreotype and Wet-Plate Era (Nevada City: Carl Mautz Publishing: 2002); Charles B. Boyle, “The Scenery of the 
Moon,” Appleton’s Journal of Literature, Science and Art 5, No. 107 (1871). 
 




imposition,” as ghostly effects could easily be “produced by ordinary means.” He added that he 
believed “the production of such pretended spiritual pictures [to be] the result of the efforts of evil-
disposed persons for the purpose of fraud, and [that] their claim to extraordinary powers [was] a 
cheat and utter falsehood.”3 
The affidavits given by Boyle and Mason offered a preview of what would be repeated, in 
various forms and by various witnesses, as the prosecution set out to make its case over the next two 
weeks: spirit photographs could be produced mechanically, and to claim the involvement of spirits 
was nothing more than an abject way of banking, on the one hand, on the ignorance of “credulous” 
people about the nature of photography, and, on the other, on the desperation and impressionability 
of those who had lost their loved ones. As I will argue in more detail later on in this Chapter, their 
testimony was intended to promote and uphold a specific interpretation of photography (i.e., was 
part of the social shaping of technology), as well as of photographers (i.e., was a form of boundary-
work). A highly public court case seemed like a promising arena to achieve all that, but, as the rest of 
this chapter will show, the results were mixed.  
Mason’s and Boyle’s statements convinced Judge Dowling to hold the accused for 
examination, and the hearing commenced for real on April 21.4 The first two days were for 
Mumler’s defense team, which was led by John D. Townsend, to convince the Judge of Mumler’s 
innocence.5 In a courtroom filled to the brim with reporters, spiritualists, skeptics, and those simply 
in for some entertainment, Townsend called the Poughkeepsie photographer William P. Slee to the 
stand, as well as Mumler’s studio manager William Guay; John Edmonds, the former judge; 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
3 Ibid. 
 
4 Ibid. The hearings were originally supposed to begin on April 16, but the date was moved forward because Mayor Hall 
wished to be present. It’s unclear, however, if he ever did attend.   
 
5 Not much later, Townsend would be William M. “Boss” Tweed’s defense attorney after the latter had been accused of 




photographer Jeremiah Gurney; and James Gilmore, a writer for Harper’s Weekly. All testified that 
they had witnessed Mumler’s operations and had been unable to detect trickery.6 Judge Edmonds 
probably surprised many by informing the court that not only did he believe Mumler’s spirit pictures 
to be real, but also that he himself had been able to see spirits at several occasions.7 The defense also 
produced a parade of witnesses – former customers of Mumler’s – who testified to having sat for 




With the weekend bringing the hearings to a pause, the PSAI members went about producing 
evidence that could be entered in court. At Bellevue Hospital, Oscar G. Mason and Charles Hull, a 
soap manufacturer who, in the 1850s, had become an avid amateur photographer, banded together 
to make their own spirit pictures. They got Charles Reiss, an assistant-druggist at Bellevue, and Dr. 
Fry, an apothecary, to sit for them. Mason and Hull informed their sitters beforehand that they 
“proposed to humbug them,” and invited them to follow the operation from beginning to end – to 
test the plates beforehand, to come in to the darkroom during development, and so on. 8 Spirit 
photographs were duly produced, with neither Reiss nor Fry able to detect the trick. Mason 
experimented with various methods of producing spirit photographs, even coming up with a process 
all his own, called the “mica dodge,” in which a tiny positive of a person was mounted upon a stick 
and placed inside the camera, “so that the image would be thrown upon the sensitive plate.” The 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
6 “Spiritual Photographs,” New York Times, April 22, 1869. 
 
7 Including, once, in court, when, during a case related to the payment of an insurance policy, the spirit of the man who 
had been insured had appeared behind the jury box, had told Judge Edmunds that he had committed suicide, and had 
dictated some questions to be asked of an expert witness. Ibid. 
 
8 From Charles Hull’s testimony, “Spirit Photography,” New York Times, April 27, 1869. 
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mica dodge could easily be removed while removing the plate-shield, without even the most 
scrutinizing of onlookers able to detect it.9  
Meanwhile, PSAI vice-president Abraham Bogardus cooperated with no less an expert on 
humbuggery than Phineas T. Barnum, the famous showman and impresario who had long been in 
the business of enthralling the American public with possibly real, possibly fake exhibitions.10 
Bogardus was a celebrated portrait photographer, with studios in New York as well as New Jersey; 
he was also the president of the National Photographic Association, which had been founded the 
previous year, mostly to protect photographers against patent mongers like James A. Cutting and to 
uphold the craft in the face of 25 cent “cheap workers.” 11 Bogardus produced a spirit picture of 
Barnum, in which the ghost of Abraham Lincoln hovered over his shoulder; like Reiss and Fry, 
Barnum never found out how Bogardus did it.12  
On Saturday, April 24, Hull, Mason, Bogardus, Charles D. Fredricks,who had played an 
important role, only a year earlier, in the drawn-out fight between James A. Cutting and the 
photographic fraternity over the bromide patent,13 and John Jones, a mathematical instrument 
maker, went over to Mumler’s gallery on Broadway. They wanted to challenge Mumler to come to 
any of their studios and produce a spirit picture there, with their apparatus. William Guay, who 
managed the studio, answered the door; he said that Mumler would oblige for $500, but when the 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 
9 Hull, “New York Correspondence,” June 1869.  
 
10 See Harris, Humbug; and James W. Cook, The Arts of Deception: Playing with Fraud in the Age of Barnum (Cambridge, MA: 
Harvard University Press, 2001).  
 
11 Larry West, “Bogardus, Abraham (1822-1908),” in Encyclopedia of Nineteenth-Century Photography, ed. John Hannavy (New 
York: Routledge, 2008). 
 
12 “Spiritualism in Court,” New York Daily Tribune, April 29, 1869. 
 
13 Fredricks was a successful gallery owner who had learned the daguerreotype process from, and in the 1850s briefly 
partnered with, Jeremiah Gurney, who had been one of the first to introduce the carte de visite portrait in the United 
States. John Hannavy, “Fredericks, Charles Deforest (1823-1894).,” in Encyclopedia of Nineteenth-Century Photography, ed. 
John Hannavy, (New York: Routledge, 2008). 
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PSAI members accepted the bet, he backpedalled, and nothing came of it. “We went there to expose 
the trick,” Hull recalled later, “and were given no chance to do so.”14 In a statement given toward 
the end of the hearing, Mumler said: “As to my refusal to entertain propositions from the self-
appointed committee of photographers who appeared in my rooms since my arrest, I have only to 
say, that since my arrest I have placed myself entirely in the hands of my Counsel, and have been 
guided by his advice, and am pleased to say that one of the first cautions he gave me was to regain, 
during the examination, from being led into any trap of that kind.”15 
 
 
Fig. 5. Oscar G. Mason, Fake “spirit” carte de visite of Dr. Charles Reiss, of Bellevue Hospital, ca. 1869.  
Source: William Welling, Photography in America: The Formative Years, 1839-1900 (Albuquerque: University of New Mexico 
Press, 1978): 168. Fig. 6. Abraham Bogardus, “P.T. Barnum with the Spirit of Abraham Lincoln,” 1869, a fake “spirit” 
photograph. Source: Kaplan, The Strange Case, 196. 
 
   
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 
14 “Spirit Photography,” New York Times, April 27, 1869. 
 
15 “The Triumph of the Ghosts”, New York World, May 4, 1869, reprinted in Kaplan, The Strange Case (Minneapolis: 
University of Minnesota Press, 2008): 205. 
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After the weekend, on Monday, April 26, the prosecution, led by the young lawyer Elbridge 
T. Gerry, took the floor. Gerry first called Charles Hull to the stand, who began by establishing his 
expertise in photography, stating that he had “paid particular attention to the science of 
photography for the past eleven years,” had “written many scientific articles concerning it,” and 
knew “hundreds of photographers.” Hull told Gerry that he was familiar with various processes by 
which the effects seen in Mumler’s pictures “could be produced mechanically,” and listed seven of 
them: (1) placing a glass plate with a previously made positive in the plate-holder, in front of the 
sensitive plate, so that both its image and that of the sitter would be thrown upon the negative 
during exposure; (2) Sir David Brewster’s method; (3) inserting a microscopic picture of the spirit 
form in the camera box, “alongside of the lens, in one of the screw-holes, [so that] by a small 
magnifying lens its image [could] be thrown on the sensitive plate, with that of the sitter”; (4) placing 
a glass with the spirit image behind the sensitive plate after the sitting was completed, so that its 
image could be impressed upon it; (5) impressing, with the aid of a “secret light,” the image of the 
“ghost” on the glass plate while it was in the nitrate silver bath, apparently “only being coated with 
the sensitive film” ; (6) printing the “spirit” form on the negative before the sitting, or 
superimposing it while printing on paper; and finally, (7) impressing a spirit form on a dry plate, 
leaving it be, and then, at a later time, taking the portrait of the living sitter on the same plate, “so 
that the two will be developed together.”16 The existence of these effects, Hull said, was “known 
generally to the photographic profession.”17  
When cross-examined by Townsend, Hull stated that it would be easy to deceive any sitter, 
even an expert one, when taking spirit photographs – he had, he added almost braggingly, 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
16 Elbridge T. Gerry, The Mumler ‘Spirit’ Photograph Case. Argument of Mr. Elbridge T. Gerry, of Counsel for the People, Before 
Justice Dowling, on the Preliminary Examination of Wm. H. Mumler, Charged with Obtaining Money by Pretended ‘Spirit’ Photographs, 
May 3d, 1869 (New York: Baker, Voorhis & Co., 1869) 
 
17 “Spirit Photography” April 27, 1869. 
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“humbugged several persons in this way” and could “humbug anyone in [his] darkroom.” No 
expert, Hull said, “unless he held my hands, could detect me in taking spirit pictures by the process I 
have described.” 18 This was confirmed by Dr. Reiss and Dr. Fry, of Bellevue Hospital, who were up 
next and testified to having been humbugged by Mason and Hull. “I knew there would be some 
trick about it, because I was told so,” Reiss said: “but I could not discover any.” 19 
The following witness called to the stand was Oscar G. Mason. The medical photographer 
told Gerry that he had “examined spirit photographs and…taken them as well.” He had brought 
along examples of the pictures that he had taken of Dr. Reiss and Dr. Fry, and explained how he 
had made them.20 Mason then “entered at length into a description of the various means used by 
photographers to produce ghostly effects,” demonstrating them practically with the aid of a small 
camera that he had brought into Court for this purpose. “His exposition of the matter,” the New 
York Times noted, “created much merriment.”21 To Hull’s list of seven methods, Mason added two 
more, including his very own “mica dodge.”22 When shown one of Mumler’s photographs, Mason 
stated that “it was impossible that the picture could have been taken by other than mechanical 
means, as the shadow in the spirit figure was on the opposite to that of the accompanying figure.”23 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 




20 “Spiritual Photographs,” New York Times, April 25, 1869. In this case, “the effect was produced by taking the negative 
of a lady and making a positive of it, [which] was subsequently used in making a spirit-picture on a photograph”; but 




22 The other one consisted of “first taking a negative of a ghost, and then taking a positive from the negative. If the 
camera be used only for the negative, the ghost is ‘stopped out.”’ This is done by exposure for an instant for 
developing.” Gerry, The Mumler ‘Spirit’ Photograph Case.  
 




Had a spirit really been present, surely the shadows cast upon it should have pointed in the same 
direction as those cast upon the sitter.  
Hull and Mason had both started their testimonies by establishing their authority and 
respectability. Hull told the court that he was a soap manufacturer, that he had “studied the subject 
of colors and chemicals” and had “been acquainted with scientific photographers”; he also 
emphasized that he was “connected with the American Institute, and [had] been called upon by the 
request of this Institute to make investigation of photographic materials.”24 As a manufacturer with 
ties to the American Institute, Hull belonged to a group that had recently risen to prominence in 
New York City: the wealthy industrialists who, together with the mercantile and financial elite, 
formed the city’s powerful upper class. It was a group that prided itself both on its ties to the 
mechanical workers who were responsible for spurring city’s – and with that, the country’s – growth, 
and on its gentlemanly comportment and its allegiance to the bourgeois values of rationality, 
discipline, and individual effort.25 Since he did not depend on photography for his livelihood, Hull 
was free to practice photography as a disinterested, gentleman amateur – with “amateur” referring to 
the love he brought to his activity, not, as it might today, to any lack of skill.26 After all, Hull’s 
connection with “scientific photographers” and his knowledge of chemistry placed him firmly within 
the ranks of science as well. Mason, too, started his testimony by stating his allegiance to the 
American Institute; he, too, had “been engaged as expert by them in photographic matters.”27 
Mason also emphasized his connection with Bellevue Hospital, thus associating himself with 
orthodox medicine, a profession that was busily assuming full jurisdiction over the domain of 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
24 Ibid. 
 
25 Sven Beckert, The Monied Metropolis: New York City and the Consolidation of the American Bourgeoisie, 1850-1896 (Cambridge: 
Cambridge University Press, 1993). 
 
26 Grace Seiberling, Amateurs, Photography, and the Mid-Victorian Imagination (Chicago: The University of Chicago Press, 
1986). 
 
27 “Spiritualism in Court,” April 27, 1869. 
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healing the human body, and that was increasingly basing its practice on universal knowledge 
generated by experimental science.28  
Like Mumler, Hull and Mason had produced spirit pictures, but unlike Mumler they had 
been motivated to do so by a quest for truth, not money. They had told their sitters beforehand that 
they would try to deceive them, and the setting – in a hospital, no less! – had been experimental and 
scientific, rather than mysterious and spiritual. By bringing a camera into court in order to 
demonstrate the mechanical means of taking spirit pictures, moreover, Mason turned the witness 
stand into a stage for a public lecture, entertaining his audience (“causing much merriment”) while 
educating it at the same time. 
On April 28, the fourth day of the hearings, Abraham Bogardus took the stand. He told the 
court that he was the president of the National Photographic Association (NPA), which had been 
formed “for the purpose of protecting honest members of the trade against pretenders and 
humbugs”; to his knowledge, he said, Mumler was not a member of the NPA. Asked by Gerry if he 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 
28 John Harley Warner, The Therapeutic Perspective: Medical Practice, Knowledge, and Identity in America, 1820-1885 (Cambridge, 
MA: Harvard University Press, 1986). For the use of medicine as a metaphor in establishing the photographic 
profession, see Tanya Sheehan, Doctored: The Medicine of Photography in Nineteenth-Century America (University Park: The 
Pennsylvania State University Press, 2011). Sheehan argues that, in addition to art and science, throughout the 1850s and 
1860s commercial studio photographers sought to model their profession on that of medicine, for instance by adopting 
its language in order to describe the space, materials, and practices of the urban photographic studio, and by claiming 
that photography, like medicine, could heal both the individual and the social body. The connection with medicine is 
worth emphasizing here because spiritualism and orthodox medicine were at odds at precisely this time. Mediums began 
to claim healing powers, and regular doctors sought to defend their territory, among other things by pathologizing 
mediumship. In fact, during the Mumler hearings Eldridge Gerry had proposed to call, as a witness, Dr. Parsons, one of 
the physicians of Blackwell’s Island Insane Asylum, “to prove some points relative to insanity”; more specifically, Gerry 
wanted to “rebut” the testimony that had been given before by Judge Edmonds and Mr. Bremond, who had both 
testified, for the defense, that they had once seen spirit forms or heard spirit voices. Gerry wanted Parsons to show that 
“their belief…[was] simply an hallucination that sometimes ends in insanity.” Judge Dowling however refused to admit 
this witness, stating that Judge Edmonds “was a man whose most estimable character stands deservedly high in this 
community; and even his beliefs, no matter how strange they may seem to others, were honestly entertained and should 
be respected accordingly.” (“Spirit Photographs,” April 29, 1869.) Dowling probably tried to protect his former 
colleague – and with that, also the reputation of the law in general – from any more embarrassment. Still, even though 
Parsons was not admitted as a witness, Gerry had made a connection between spiritualism and insanity, while at the 
same time painting a picture of medicine as rational and a piercer of superstition. Mason’s work as a medical 
photographer may have been another reason why he was so vigorous in opposing spiritualism: the medical mind and the 




had “ever known persons to mistake a likeness of one person for that of another,” Bogardus replied 
that he had: for instance, he had seen people examine a picture of Henry Clay and assert it to be of 
General Jackson, and he had “known persons to examine a perfect picture of a relative, and declare 
that it bore no resemblance whatever to the original.”29 Like Hull and Mason before him, Bogardus 
enumerated ways in which spirit pictures could be made mechanically; by way of illustration, the one 
that he had made the day before, of P.T. Barnum, was demonstrated in court. When Gerry showed 
him one of Mumler’s photographs, Bogardus said that it was “to speak emphatically, a transparent 
lie on its face, the shadow on the sitter being on one side, and the shadow of the spirit on the 
other.”30 
The next witness produced by the prosecution was P.T. Barnum himself. Barnum declared 
that he had corresponded with Mumler a few years earlier, when he was preparing a chapter on spirit 
photography for his 1866 book Humbugs of the World. In that correspondence, Barnum said, Mumler 
had admitted to being in the humbug business; since said correspondence had unfortunately gone up 
in flames when Barnum’s American Museum caught fire, the judge and the audience would have to 
take his word for it. Recounting his visit to Bogardus’ gallery, Barnum said he had “asked [Bogardus] 
if he could produce the likeness of the nurse of George Washington.” Bogardus had replied that he 
“he had not enough of vitality left, but he could do it at some other time” – and had produced the 
spirit of Lincoln instead. The anecdote likely reminded the packed courtroom of the very first stunt 
that had made Barnum famous, back in 1835 – when he had exhibited Joice Heth, an African-
American woman who claimed to be 161 years of age and to have belonged to George Washington’s 
father. Bogardus’ witty reply, meanwhile, seemed to reference Mumler’s claim that taking spirit 
photographs tended to leave him drained of energy, which limited him to only four or so sessions a 
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day – hence, in part, his steep prices.31 “The humorous manner in which this witness gave his 
testimony,” the New York Daily Tribune reported the next day, “elicited considerable laughter from 
the audience.”32  
 
 
Fig. 7. Detail from front page of Harper’s Weekly, May 8, 1869, showing wood engravings based on spirit photographs. 
On the left is a spirit photograph made by William Mumler; the center and right images are fake “spirit” photographs 
produced by George Rockwood’s Gallery. The center image is of World journalist P.V. Hickey; the right image shows 
photographer and inventor Charles B. Boyle.  
 
PSAI members Charles Boyle, Daniel Chapman, Charles D. Fredricks and John Jones 
testified next. They all sounded notes that had, by now, become pretty familiar: it was possible to 
produce spirit photographs mechanically, and to do it in such a way that no sitter would be the 
wiser; several of Mumler’s photographs might have been produced in one or more of these ways; 
people were perfectly capable of “recognizing” a particular person in the portrait of somebody else; 
and the shadows in some of Mumler’s pictures proved them to be frauds. John Jones, the 
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at the high rate.” (“A stupendous Fraud.”) 
 
32 “Spiritualism in Court,” April 29, 1869. 
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instrument maker, said that it was possible to construct a camera capable of producing “ghosts” by 
artificial means “which would deceive any photographer, unless he took it to pieces.”33 An appeal 
had been made, early on in the trial, to Judge Dowling to seize Mumler’s apparatus in order to 
examine it, but the Judge had been “opposed to such a course, as it had been condemned during the 
war: a seizure had been made upon Gurney’s place, and the public had condemned it.”34  
 
3. 
On May 3rd, the final day of the trial, Mumler read a statement in which he denied all the charges 
leveled against him, and Gerry and Townsend made their closing arguments. Townsend cast 
Mumler’s opponents as close-minded people who refused to believe what they did not understand. 
Of the “experts” who had testified for the prosecution – the photographers associated with the 
PSAI – he said that they “followed the beaten track in which they had trod for so many years. 
Science had taught them certain facts, and they were unwilling that any one should declare anything 
not fully within their comprehension – they don’t believe that science can improve. Men like these,” 
Townsend said, turning to a well-known spiritualist trope, “would have hung Galileo, had he lived in 
their day.”35 Townsend further argued that spiritualist doctrine was commensurate with the Bible, 
citing a number of Biblical spiritual manifestations. If the spiritualists’ beliefs were true, Townsend 
said, then there was nothing in Mumler’s work that could “justify the charge brought against him.”36 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 
33 Gerry, The Mumler ‘Spirit’ Photograph Case.  
 
34 “Triumph of the Ghosts.” Back in 1865, Benjamin Gurney, the son of Jeremiah Gurney, had been allowed by New 
York City Mayor Gunther to take photographs of the deceased President Lincoln, whose body lay in state in New 
York’s City Hall. Upon founding out about this special privilege, Secretary of War Stanton had dispatched agents to 
Gurney’s establishment to seize the negatives ‘in the name of the United States government.” See Welling, Formative 
Years, 175.  
 






After all, the fact that spirit photographs could be produced mechanically, did not mean that 
Mumler’s pictures had been produced in this way.  
Gerry, in reviewing the testimony of those who had stated, for the defense, that they 
recognized their lost relatives in Mumler’s pictures, reminded the court that all this really proved was 
“the existence of a belief in the prisoner’s statements, not the truth of those statements. There is no 
positive proof whatever of any spiritual agency, only evidence that certain persons believe it exists.” 
He recounted the nine methods, offered “by competent experts,” through which spirit photographs 
could be made mechanically, and specified which method may have been used in which of Mumler’s 
photographs. “It would not be very difficult,” Gerry concluded, “for an ingenious man to devise 
means of producing results which would almost defy detection,” and he urged the Judge to let the 
case proceed to a Grand Jury.37 
Gerry – and with him, the members of the PSAI – was in for a disappointment. After 
hearing the closing statements, Judge Dowling told the courtroom that although he was “morally 
convinced that there may be fraud and deception practiced by” Mumler, he felt that he “would not 
be justified in sending this complaint to the Grand Jury, as, in my opinion, the prosecution has failed 
to make out the case.”38 And it had failed, of course: as the New York Daily Tribune put it, while the 
prosecution had “proved that photographers could, by dexterous manipulations, deceive anybody by 
the production of bogus portraits of spirits,” it had failed to “prove that this photographer [Mumler] 
did so.”39  
Still, the PSAI members were astonished. When they convened the next night for their 
regular montlhly meeting, the indignant photographers passed a resolution condemning “all such 
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38 “Triumph of the Ghosts.”  
 
39 “No title [Editorial].” 
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methods of working upon the credulous and uninitiated.” The decision of Judge Dowling, the 
resolution said, was received “with wonder and amazement.” “A more ridiculous case was never 
tried,” Humphrey’s Journal wrote, a bit more emphatically: “the consequence is that Mumler has 
triumphed, and he can now go on and mumble to his heart’s content, snap his fingers at the 
myrmidons of the law, and humbug all he can.”40 Finally, the PSAI resolved to offer thanks to 
Patrick V. Hickey “for his praiseworthy though unsuccessful efforts in the cause of truth and 
common sense.”41  
Of course, in praising Hickey for his efforts, the PSAI was also praising itself: the “cause of 
truth and common sense” had been that of Mason, Hull and the others as much as it had been that 
of Hickey. In fact, without the PSAI Hickey might never even have been prompted to look into the 
Mumler case and petition Mayor Hall for prosecution in the first place. Then again, truth and 
common sense had not been the only goals on the photographers’ minds.  
 
4. 
In his account of the Mumler episode, cultural historian Michael Leja has argued  
that the PSAI members responded so anxiously to Mumler’s work because it “threatened directly 
their efforts to shape and promote photography as scientific, objective, truthful, and modern.”42 It 
also, one might add, threatened their efforts to shape and promote photographers as honorable, honest 
and trustworthy professionals. These efforts were part of a project that had been ongoing for almost 
thirty years by the time Mumler arrived in New York; the organization of the PSAI and the NPA 
belonged to the self-same project, as did the publication of photographic journals like Henry Hunt 
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41 Charles Wager Hull, “New York Correspondence,” Philadelphia Photographer 6, no. 66 (June, 1869). 
 




Snelling’s Photographic and Fine Art Journal, Charles Seeley’s American Journal of Photography, and Edward 
Wilson’s Philadelphia Photographer. In Mumler the photographic establishment that was associated with 
these organizations and journals saw a direct attack upon everything they had been working for, and 
when the popular press began to take notice, they felt compelled to take action. “When fanatics in 
any creed degrade and falsify a noble science in the propagation of a pet theory, which is no less a 
detriment to the welfare of the community than opposite to facts,” one photographer wrote about 
spirit photography a few years after the Mumler case, “it is the duty of all, and particularly of the 
professors of said science, to detect and expose the fraud if possible.”43 
Upholding the image of photography as a scientific, objective, and truthful medium was part 
of the photographic establishment’s ongoing effort to shape photography as both an honorable 
profession and a gentlemanly pursuit. Respectable portrait photographers, like Abraham Bogardus, 
Charles Fredricks and William Kurtz, had modeled their studios upon the Victorian bourgeois 
parlor, while the galleries of Mathew Brady and Jeremiah Gurney, which exhibited the portraits of 
respectable public figures to the public, were meant to associate photography with good taste and 
superior morality.44 The scientists, gentleman amateurs and professional photographers who formed 
the PSAI and who edited, published and contributed to the photographic press had a particular 
notion of what photography, and photographers, should be: deceiving the public, producing 
fraudulent pictures and swindling the credulous and the desperate out of their money was not part 
of that notion. 
As it happened, in 1869 a preoccupation with fraudulence and deception was by no means 
unique to photographers. According to police estimates, “nearly one out of ten professional 
criminals in New York in the 1860s was a confidence man” – the kind of criminal who used that 
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special force, “influence,” to mislead and dupe the unsuspecting.45 In her study of the figure of the 
confidence man in mid-nineteenth-century advice manuals, Karen Halttunen has noted how the 
“proliferation of moveable wealth, especially negotiable paper, in the early nineteenth century, and 
the growing confusion and anonymity of urban living, had made possible for the first time a wide 
variety of swindles, frauds, forgeries, counterfeiting activities, and other confidence games.”46 This 
was especially true in New York, a city that, as the industrial and shipping center of the United 
States, witnessed wave after wave of immigrants from other parts of the country as well as from 
abroad, about the provenance of whom one could never be certain. In the fifteen years between 
1845 and 1860, the city’s population size had more than doubled, going from 371,000 inhabitants to 
814,000, and the growth did not end there.47 Signs of progress were everywhere, sure; but the risk of 
being deceived by some cunning stranger never seemed far away either. 
Photography was implicated in the new, modern, urban landscape in which fraud and 
deception seemed to be all around. The portrait studio was a place in which any person, regardless 
of his class or background, could assume the trappings of bourgeois respectability, thus fashioning a 
new and potentially misleading identity for her- or himself. In addition, the very same features that 
made the medium so attractive and unique – the mirror-like quality of its images, its furnishing of 
“perfect copies” – also made it uniquely suited for fraud.48 “[T]he imitation produced by 
photography is absolute in all its parts,” an article in the American Journal of Photography noted in 1862, 
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46 Ibid., 7. 
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adding that this made the medium especially well-suited “for effecting forgeries of bank notes and 
other documents.” Photography, and especially related processes like photolithography and 
photoglyphography, formed a severe threat to “bank authorities themselves as well as the public, for 
it is possible to produce, by these means, imitations, which not the most skillful teller, or the most 
practiced expert, could detect, or to make oath as to the forgery.”49 A few years earlier, in 1854, 
Charles Dickens had already observed that “The commercial world becomes every now and then a 
little alarmed, and not unreasonably so, at the startling strides made by science…as photography is 
copying all sorts of productions, why not copy a bank of England note?”50  
In other words, photography, like so many a new technology before and after it, seemed 
capable of the low as well as the lofty; a sign of progress to many, it appeared at the same time to be 
a harbinger of cultural and moral decay. As one historian has put it, “worries about deception…were 
positively endemic to the culture of the new middle class” in the nineteenth century; and the new 
medium of photography was implicated in, and contributed to, precisely these anxieties.51 
“Photography was simultaneously a transformational technology and a convenient metaphor for 
beneficial and harmful change on the planes of personal and societal experience,” Mary Warner 
Marien has observed; hailed as a “threshold science” and a “dynamic instrument of democracy by 
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many,” photography had also, within ten years after its introduction, “become a symbol with a 
complicated meaning involving the idea of the double, or the intermixing of truth and deception.”52 
Meanwhile, the photographic establishment itself was by no means free from such worries 
either. “The country seems to be flooded at present with sellers of useless and impractical processes, 
and with dishonest persons who collect wastes from photographers to refine, and who never make 
any returns. In our experience as a journalist, we have never had so many complaints of such parties 
as we have of late from our subscribers,” the Philadelphia Photographer noted in 1869, the same year 
that Mumler gained notoriety.53 The artisanship that had marked early photography had, by the late 
1850s, given way to a budding photographic industry with a more clearly defined division of labor: 
photographic materials, for instance, could now be bought ready-made from photographic supply 
houses and dealers. While this situation had made the practice more accessible, it had also led to 
increased opportunities for deception, with manufacturers and dealers sometimes selling “worthless 
articles” or “adulterated specimens.”54 Just as Victorian advice manuals sought to inoculate their 
readers against the charms of confidence men and painted women (thus cultivating, paradoxically, 
their readers’ anxieties), the photographic press tried to protect its readership against deception. 
Throughout the 1860s, the American Journal of Photography, the Philadelphia Photographer and Humphrey’s 
Journal frequently warned their readers about “bogus patents,” “Quack Comounds,” and 
“humbugs.” 55 The National Photographic Association, to which many of the PSAI members 
belonged as well, had been founded in December of 1868 for the exact purpose of exposing 
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humbugs and protecting photographers against patent mongers. (To be sure, a humbug was not the 
same as a fraud or confidence man; while the latter intended to deceive, the former, at least as 
impersonated by P.T. Barnum, used trickery and deception to encourage viewers to make up their 
own minds.56) 
For the PSAI-members, Mumler was another fraud, another confidence man. Indeed, in his 
statement in court, Mumler himself observed that he had been placed, temporarily at least, “in the 
same category with gamblers, and men of that ilk.”57 He posed a threat to photography not so much 
because he tried to cheat other photographers – although a number of well-known and experienced 
photographers, including Jeremiah Gurney, had been unable, despite their expertise and scrutiny, to 
detect his trickery. More to the point, Mumler was using photography to defraud the public, thus 
blemishing the gentlemanly and honest reputation that his photographic brethren had worked so 
hard to build and protect. He wasn’t the first, nor the only, photographer who failed to behave 
according to the rules laid out by the photographic press – photographers who took inferior 
pictures, or were rude and harsh with their customers, abounded. If anything, the repetitive 
exultations made by photographic journals and during meetings of societies like the PSAI for 
photographers to be honest, gentlemanly, and so on, suggests that in reality, many photographers 
were probably doing exactly the opposite. Mumler was, however, the most famous one – the most 
consistent in his deceit, and charging the largest sum of money for it as well – which explains why 
the photographic establishment rallied against him with such fervor.  
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The photographic establishment’s efforts to get Mumler convicted for fraud, unique in their 
fierceness and publicity, if not in their substance, stemmed from two related but also different needs. 
On the one hand, there was the desire to establish and protect photography’s reputation as a 
mechanical, scientific, and objective technology. On the other hand, there was the desire, both 
toward the public but also toward the rest of the photographic community, to define and defend 
proper professional photographic practice. In these efforts, Mumler was held up as a negative 
example – as someone who stood for everything that good and decent photographers should avoid 
to be.  
In other words, the PSAI’s involvement in the prosecution of Mumler constituted what 
sociologists have described as “boundary-work.” First coined within the sociology of science, 
boundary-work denotes “the attribution of selected characteristics to the institution of science…for 
purposes of constructing a social boundary that distinguishes some intellectual activity as non-
science.”58 Of course, boundary-work takes place within other domains and professions as well: 
think, for instance, of the demarcation between medicine and quackery, or of that between 
professional journalists and amateur hacks.59 Members of a profession, the theory goes, claim 
jurisdiction over a body of knowledge and the practice of an expertise; boundary-work is what they 
engage in when they try to police the boundaries of their jurisdictional domain. “Whatever ends up 
as inside…or out,” sociologist Thomas F. Gieryn has written, “is a local and episodic 
accomplishment, a consequence of rhetorical games of inclusion and exclusion...”60 Through their 
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articles in photographic journals and their testimonies in court, the guardians of respectable 
photography engaged in just such a rhetorical game of exclusion – or at least they tried to.    
If the Mumler hearings can be seen as a local and episodic engagement of the photographic 
profession – or a subset of it, anyway – in boundary-work, it can also, at the same time, be seen as 
an episode in what sociologists and historians of technology call the “social shaping of technology.” 
In general, new technologies do not arrive in the world with fixed, pre-determined meanings or uses. 
Instead, they have “interpretative flexibility”: their meanings are multifaceted and often ambivalent. 
As new technologies are introduced and developed, different social actors and groups negotiate over 
their specific meanings and ends; the cultural values, social status, and economic interests of these 
various actors all inform the development of a new artifact.61 In this view, we shape our 
technologies, and our technologies shape us in turn, giving rise to a network of various “actors” that 
all mutually construct, influence, and constitute each other.62 Conflicts over the nature of a specific 
technology arise as stakeholders – entrepreneurs, bureaucrats, inventors, consumers or professionals, 
to name but a few possible examples – “seek to establish or maintain a particular technology…and 
with this a set of social, scientific, economic, and organizational relations,” often to the exclusion or 
hindrance of other stakeholders. Those involved in such conflicts deploy strategies that may be 
“legal, organizational, political, economic, scientific, and technical” in an attempt to “box in the 
opposition – to stop it acting otherwise, going elsewhere, or successfully stabilizing its own 
alternative version of technological and social relations.”63 The Mumler case came about when one 
group of stakeholders (the photographic establishment associated with the PSAI, the NPA and the 
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trade press) deployed legal strategies in order to “box in” a photographer that it deemed unworthy 
of the title, the technology, and the trade. 
Photography, of course, was hardly a new technology in 1869. It had been introduced to the 
public three decades before, had spread rapidly across the globe, had been developed and improved 
upon, and had become an important part of a great number of societal domains, from portraiture to 
medicine, from chemistry to botany, from geographic surveys to criminal identification, from art to 
journalism.64  It boasted societies and journals devoted to its further development, as well as 
countless practitioners, ranging from the amateur to the professional, the scientific to the artistic. 
Then again, photography’s character was constantly changing, both in terms of its underlying 
technology –from silver-based, singular Daguerreotypy to endlessly reproducible wet-plate collodion 
photography – and with regard to its practitioners and the uses to which it was being put.  
In a way, the controversy surrounding spirit photography can be seen as the attempt by one 
group of social actors – spiritualists, together with a handful of enterprising spirit photographers – 
to formulate and validate one more “interpretation” of photography; and the attempt of another 
group – a community of practice conceiving of itself as “respectable” professional photographers 
and gentlemanly amateurs – to prevent them from doing so. The photographic establishment’s idea 
of what should define their profession – gentility, rationality, honesty – was intimately linked to their 
vision of photographic technology as rational, objective, and honest as well. This is why their 
attempt to police the boundaries of the profession at the same time involved the promotion, both in 
their journals as well as in court, of a specific understanding of the camera and the photographic 
process; boundary-work and the social shaping of technology went hand in hand. The definition of a 
profession and the interpretation of a technology were mutually reinforcing processes in the Mumler 
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case, and my reading of the trial shows, or so I hope, that for this historical example at least, the 
literatures on professionalization and boundary-work and on the social shaping of technology 
inform and complement each other. They do so, especially, when brought to bear on the history of 
photography, a field to which these concepts have only recently begun to trickle down. If we are to 
understand photography in its full complexity, we need to find ways to “switch from an historical 
model based on the interests and values of those ‘in society’ (then, and now) to one attuned to the 
motivations of those ‘in trade.’” 65 Seeing boundary-work and the social shaping of technology as 
intertwined processes undergirding many of mid-nineteenth-century professional photographers’ 
rhetorical approaches, might be one way to help us do just that. 
It wouldn’t be too hard, moreover, to think of a contemporary example in which 
communities of practice formed around a specific technology combine policing the boundaries of 
their practice with formulating and defending a certain reading of that technology. For instance, the 
way in which the ethos governing the hacker-community informs its understanding of computer 
software as fundamentally “open” and “democratic,” and the other way around, comes to mind. 
What that 1869 trial in that Manhattan courtroom reminds us of, then, is that technological visions 
can be central to the formation of a professional identity, and vice versa; and that these processes 
can be understood more fully when the separate literatures that describe them are brought in 
conversation with each other. Within the history of photography, especially, taking into account 
these sociological and technological factors simultaneously is germane. And, as the Mumler episode 
shows, the law has an important role to play in these kinds of processes; in the case of Mumler, by 
providing the framework, the public arena, and very authoritative tools for the social shaping of 
technology and the policing of professional boundaries.  
 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  





Of course, photography was never a profession in the same way that law or medicine is one: no 
license to exercise the craft, no mandatory training, no code of ethics pertain to its practice. In fact, 
the same qualities that allowed the technology of photography to develop so quickly throughout its 
first decades – its “open-sourceness,” its low barriers to entry, and so on – also made it difficult for 
photographers to control who joined their ranks and who didn’t. Granted, the cost of the necessary 
equipment could be quite high, which meant that those photographers who did not take to the 
medium as a means for making a profit – amateurs – almost always had to come from the higher 
social ranks; they therefore automatically brought a genteel sensibility and sociability to the 
practice.66 But for professional photographers, the cost of entry was only a temporary barrier, one 
that could be earned back relatively quickly once a studio had opened for business. As a 
consequence, at mid-century the relatively homogenous nature of early photographic practice had 
been replaced by a more diverse one. Following the introduction of wet-plate collodion photography 
and the carte de visite, the ranks of photographers had swelled considerably from the mid-1850s 
onwards. The result, as various historians have argued, was a sense of unease among an earlier 
generation of photographers, to which many of the PSAI members belonged, and a “social clash 
between an older tradition of genteel photographers and new working-class and itinerant 
practitioners who threatened their hegemony over the future direction of photography.”67 A writer 
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to the British trade journal the Photographic News doubtlessly voiced the concerns of his transatlantic 
counterparts as well when he complained, in 1864, that  
any ignoramus who has a little money at command, and plenty of impudence, can 
take a gallery, show very good specimens purchased for the occasion, or 
fraudulently obtained, and forthwith rank himself a first rate photographer. Thus, 
neither the public nor honest men have any security.68   
Middle-class and elite photographers struggled to police the profession – and they did so, in part, by 
affiliating photography rhetorically and practically with science.69  
The majority of professional photographers likely belonged to what was known, in Europe, 
as the “petite bourgeoisie”: many came from relatively modest backgrounds and, like small 
shopkeepers or artisans, worked alone or with one or two assistants. As one historian of English 
professional photographers in the mid-19th century has put it, “unlike workers, they owned some 
capital, but in distinction to the middle class, they labored in the business.” 70 The same was true in 
the United States; established studio photographers like Abraham Bogardus, William Kurtz, or, for 
that matter, Mathew Brady or Jeremiah Gurney were the exception rather than the rule in terms of 
status, respectability, and income. But it was those upper-middle-class professional photographers, 
as well as those respectable scientists and wealthy amateurs with ties to places like New York 
University and the American Institute, who published and edited the photographic journals and 
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formed authoritative photographic societies, and who sought to shape the rest of the profession in 
their image.  
In addition to patent mongers and other frauds, portrait photographers who charged low 
prices and produced inferior work were a frequent topic of concern in the trade press. For every 
“respectable” and “scientific” gentleman who joined an association like the PSAI, it seemed, there 
were ten “cheap workers” muddying the trade. The problem seemed endemic; as late as 1877, one 
writer to a photographic journal noticed, “with regret…the downward tendency of price in this 
noble art of ours,” while another cautioned readers that “we photographers have to nerve ourselves 
for a battle with those who are weak in the knees regarding prices.”71 
Photography may have been relatively difficult to police, then, but that didn’t mean that 
photographers didn’t try. Through their organizations and publications, members of the 
photographic establishment sought to shape their profession in the image of genteel, bourgeois, 
scientific respectability. And in their persecution of William Mumler, they tried to mobilize the 




One way in which professional photographers sought to discredit Mumler was by commenting upon 
his inferior style. His pictures, Charles Seeley wrote in the American Journal of Photography in 1863, 
showed “that Mr. Mumler is a very indifferent operator; they are good illustrations of most of the 
diseases which are incident to ignorant and careless manipulation,” such as “comets, specks, stains, 
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&c.”72 The British Photographic News observed that a spirit in one of Mumler’s pictures was “attired in 
the ordinary costume of the material world as worn in the nineteenth century,” suggesting a lack of 
imagination on Mumler’s part. 73 D.D.T. Davie commented in Humphrey’s Journal in 1869 that it was  
barely possible that Mumler’s angels wish to conceal from mortal age their true 
features and real character, and prefer to be caricatured; if so they have shown 
great wisdom in their selection of an artist, for no man living can compete with 
Mumler in the ugliness of his style of pictures.74  
Bad style was, of course, what Mumler had in common with those inferior artists who were 
spoiling the market with cheap pictures and potentially giving photography a bad name – or, at least, 
failing to educate the public about what constituted a good photograph. This may have been more 
of a problem to the photographers than to their customers: “Of course, at some of the minor 
galleries,” the New York Times noted in a 1858 article on the explosion of photographic galleries on 
Broadway,  
where excellence is not so much of a consideration as cheapness, the pictures are 
less remarkable for beauty than for a certain glassiness of eye, a pitch-and-tarriness 
of expression, which mar their effect in an artistic point of view, though they may 
be bearable under pecuniary considerations.75 
Good style and how to achieve it were a recurrent topic both in photographic journals and during 
the meetings of the PSAI. Henry Hunt Snelling, the editor of the Photographic Art Journal, wrote 
editorial upon editorial arguing that “professional status for commercial photographers require[d] 
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that they take their lead from the fine arts, which themselves in just these years developed distinct 
institutions, schools, art unions and associations.”76 Indeed, the word “Art” in that journal’s title, 
which later became the Photographic and Fine Art Journal, immediately made clear to its readers to 
which rank Snelling thought photographers ought to aspire. The PSAI can be seen as an association 
responding to Snelling’s vision – modeled on artistic associations as much as scientific learned 
societies. Aesthetic refinement was as important as scientific experiment and mechanical knowledge. 
At the very same meeting that had formed the starting point of Mumler’s arrest, for instance, PSAI 
members had admired photographs by Henry J. Newton as well as by William Kurtz for their 
beauty. Newton had exhibited a number of portraits which, Charles Hull noted in his report of the 
meeting to the Philadelphia Photographer,  
were especially fine as specimens of lighting under difficulties, being all made with 
light from an ordinary north window in his house, and would serve to prove many 
of our ‘guild’ that if such work can be made under such difficulties, how far short 
many of us fall who have any convenience of lighting.77  
Commenting upon Mumler’s inferior style, then, was another way for the photographic 
establishment to educate fellow-photographers about the qualities a good photographers should 
possess. 
The chief tactic of the photographic establishment’s policing effort, however, was the 
description and demonstration of mechanical means to produce spirit photographs. In offering 
rational explanations for the seemingly mysterious appearance of spirit extras on exposed plates, the 
PSAI members sought to sever any connection that might exist in the public’s mind between their 
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medium and the realm of the magical and the wondrous. After all, while some of Mumler’s 
sympathizers tried to come up with scientific explanations for spirit photographs, the more common 
response to spirit photography was one of wonder and amazement.78 Mumler often professed 
ignorance about the way in which spirit extras appeared in his pictures, and in general claimed to 
have “but comparatively little knowledge of photography, or chemicals, or science of any kind, 
further than is absolutely necessary to take ordinary pictures.”79 Even if this may have been intended 
to suggest that he simply lacked the wherewithal to engage in such elaborate trickery as described by 
his expert adversaries, it also worked to turn the appearance of spirits, in the words of that first New 
York Sun article, into “a wonderful mystery.”80  
As it happened, the association between photography and magic was much older than spirit 
photography. Especially in the early years of the medium, photography’s champions on both sides 
of the Atlantic had made little effort to disguise the awe this new technology inspired. Already in 
1839 for instance, Daguerre’s British counterpart Fox Talbot rhapsodized about the camera’s 
capacity to capture a shadow, “the most transitory of things”: this image, he wrote, could now “be 
fettered by the spells of our ‘natural magic,’ and may be fixed for ever in the position which it 
seemed only destined for a single instant to occupy.”81 Other early commentators frequently 
remarked “that the experience of having a photographic likeness taken seemed ‘mesmerizing’ as they 
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felt their eyes ‘mysteriously drawn’ to the camera.”82 Early writings on the Daguerreotype often 
employed the metaphor of the looking glass – a rich trope that, among other associations, was also 
“a folklore motif of wizardry, black magic, occult divination, [and] forbidden encounters with the 
dead or absent…”83 By its very nature, moreover, the photographic darkroom – hidden from light 
and from public view – was a place of mystery; those who entered one rarely would have failed to 
perceive the gradual appearance of an image on a glass plate as at least somewhat magical. 
Magic might be powerfully attractive for some, to the professional photographers who 
aspired to bourgeois respectability and status it was mostly a nuisance. With modernization – that 
hard to define process with, nonetheless, pervasive effects – “wonder,” along with magic and the 
occult, had come to connote, in the words of cultural historian Simon During, “vulgarity as well as 
ignorance and superstition – that is, it [became] a stake in class, gender, and race differentiation.”84 
Modern science was defined, in part, in opposition to wonder: rather than experiencing awe or 
amazement, a good scientist sought to find rational explanations for the seemingly miraculous. This, 
of course, was exactly what the members of the PSAI and the editors of the photographic journals 
tried to do in their exposé of Mumler; in doing so, they also sought to distance themselves from the 
vulgar, irrational, and credulous lower classes.  
In fact, the photographic press consistently portrayed Mumler’s clients and supporters as 
“credulous” and “ignorant,” their claims to science, skepticism and rationality notwithstanding. 
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Thomas Hitchcock, the reporter who had brought Mumler’s work to popular attention in the New 
York Sun, was described by Charles Hull as being “as ignorant of photography as is a zoophyte of 
the mechanism of a watch.”85 If expert photographers like Mason and Bogardus were able to 
“deceive the most shrewd and widest awake person,” Hull asked rhetorically in the Philadelphia 
Photographer, then  
how [could] a credulous individual, who fancies the room filled with all sorts of 
spirits; whose mind was excited by the anticipated presence of wife, mother or 
child, and who was ignorant of our art…be expected to catch Mumler, no matter 
how faithfully some might have watched?86  
Of course, credulity may well be one of those things that, like smelliness or hipsterdom, only 
other people possess – an epithet that reveals more about the self-image of the person employing it 
than the person at whom it is leveled. For example, the British trade journal The Photographic News 
wrote, with some glee, that “the imposture” of spirit photography had “appealed…to the domestic 
feelings and credulity of an impulsive people” – by which it meant, specifically, the American 
people.87 It was obvious, the magazine added, that “a trick so easy to enact should not have excited 
more wonder than the sleight-of-hand of the commonest street juggler.”88 
In describing and demonstrating the mechanical production of spirit photographs, then, the 
promoters of photography-as-science sought to educate the ignorant and the credulous about the 
true nature of photography. Educating the public was as much a part of the photographic 
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establishment’s ongoing attempts to elevate the status of photography as was the education of fellow 
photographers. For instance, in 1863, the American Journal of Photography published a list of 
“Photographic Terms of Common Occurrence, and Maxims, Popularly Explained.” The article was 
“not intended to be a piece of information for the profession; but as a medium of instruction 
between photographer and customer.” Photographers were encouraged to display the article in their 
galleries, or to have it republished in local papers; doing so would allow them to save “an immense 
amount of labor, time and expense, now ‘running to waste’ by the existing ignorance and arrogance 
of a certain portion of their customers.”89 The article detailed among other things the difference 
between a photograph, a daguerreotype and an ambrotype, and explained that certain colors always 
turned out light while others always turned out dark in a photograph: “This is the natural force of 
the actinic rays of light which no photographer can alter.” The article further explained that a sitter’s 
“position, posture, pose” should be “natural, easy, and characteristic of the person”; photographers 
could not “make a Hesperide of every apple-woman, and a Ulysses of every auctioneer,” but sitters 
would still do well to take their professional recommendations regarding posing to heart. Of 
“expression in the face” the article observed:  
Persons should remember this is a thing of their own, almost entirely beyond the 
control of the photographer. If you look tired, tedious, disdainful, during sitting 
for your picture, the picture will look the same, and the photographer is not to 
blame; nor does it seem fair in the least, to refuse an otherwise good picture on 
that account.90  
Clearly, the photographic establishment believed that a better understanding of photography among 
customers stood to benefit a photographer’s standing as well as his livelihood. Edward L. Wilson, 
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founder, editor and publisher of the Philadelphia Photographer and the secretary of the National 
Photographic Association, even went so far as to issue a pamphlet titled To My Patrons, which 
contained technical information about photography as well as hints and instructions with regard to 
proper studio behavior; demand for the customer-guide was so high that, by 1880, Wilson could 
claim to have sold more than a million copies, in English, German and Spanish.91  
By testifying in court, the PSAI members sought to bring photography back to its 
mechanical, rational essence; to educate the public; and to expose Mumler as the juggler, the 
magician, and the fraud that he really was. This was a common tactic at the time: at the same time 
that spiritualists were busy delivering public lectures and holding private séances, professional 
illusionists and magicians staged shows in which they achieved many of the effects that occurred 
during séances: apparitions, disembodied sounds, levitating furniture, and so on. This kind of secular 
magic offered entertainment while at the same time critiquing spiritualist claims to spiritual 
intervention and enlightening the public about the ways in which it was being deceived.92 The spirit 
photographs that Mason, Hull, Bogardus and Boyle produced in their efforts to unmask Mumler – 
with sitters who knew they would be humbugged, but who were unable to detect the trick – can be 
seen as a similar exercise. That such an exercise should be necessary in the first place points, I 
suppose, to the mixed status of photography at mid-century: it was simultaneously associated with 
science and magic, with commerce and art, with fraudulence and truthfulness – and in order to try 
and pin it down in one place as opposed to another, hard and inventive work was required.       
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The paradox, of course, is that during the Mumler hearings the PSAI-members tried to uphold the 
reputation of photography as a truthful, credible, objective medium by describing all the ways in 
which photographs could be faked. This irony was not lost on the mainstream press. “Who, 
henceforth, can trust the accuracy of a photograph?” a New York World editorial demanded, the day 
after Judge Dowling’s decision to let Mumler go:  
Heretofore, we have been led to believe that nature, the whole of nature, and 
nothing but nature, could be “took”; but now wither shall we turn when it is 
possible for Henry Ward Beecher, say, to be presented in the embraces of a 
festive fleurette…?93  
Hitherto, the World asserted, photographs had “been treasured in a belief that, like figures, they 
could not lie, but here is a revelation that they may be made to lie with a most deceiving 
exactness.”94 Neither private reputation, nor the historical record, could be thought safe any longer.    
 The fact that photographs could “lie” should not have been a surprise to most people 
familiar with photography in 1869. Indeed, at the same time that they were busy promoting 
photography as a truthful, objective, mechanical medium that could let nature speak for herself, 
photographers had a variety of tricks at their disposal to help nature along in the process – from 
emphasizing some parts of a picture while suppressing others to retouching sitters’ features.95 If not 
widely advertised, these aspects of the craft were not exactly a secret, either. After all, as R.T. 
Williams put in The Philadelphia Photographer in 1868, the  
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highest excellence in a portrait is its simple truthfulness to nature; yet a true 
imitation of nature does not involve the necessity of rendering it in the first crude 
form that comes our way, for, by so doing, we shall often have to copy that which 
is vulgar and unsuited to pictorial effect.96  
While retouching could be controversial, especially when done excessively, its moderate employment 
was generally accepted as an inherent part of the trade.97 “The practice of retouching negatives has 
now become almost universal,” B.J. Edwards wrote in Anthony’s Photographic Bulletin, in 1871, adding 
that in “skillful hands, there is no doubt of the advantages to be derived from the moderate use of 
the pencil on the negatives.”98  
The public would have been well aware that manipulation could involve more than, as one 
photographer put it, “soften[ing] the wrinkles of old age, tak[ing] away freckles, conceal[ing] the loss 
of an eye or a leg, and prevent[ing] solarisation of a hairless crown.”99 Artist-photographers like 
Henry Peach Robinson and Oscar Gustav Rejlander were known for their use of superimposition to 
create “fictional photographs”: photographs of scenes that had never existed in real life.100 Historian 
of science Jennifer Tucker has pointed out that nineteenth-century viewers in general “recognized 
that photography [was] mediated at various points during the process.”101 Likewise, cultural historian 
Miles Orvell has argued that in the nineteenth century, photography was widely understood to be 
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capable of many things – and that nineteenth-century Americans “luxuriated in the diverse forms it 
might take, one moment celebrating its capacity for a seemingly literal imitation of reality and the 
next its use as a vehicle for fantasy and illusion.”102 The Mumler case may have reminded American 
audiences of photography’s versatile nature, but it probably didn’t break the news to them. 
In any case, in their testimony the PSAI members attested to more than the manipulability of 
photographs: more importantly, as legal scholar Jennifer Mnookin has argued, they also showed that 
there were limits to photographic fakery. By pointing out how, in Mumler’s pictures, the shadows on 
the ghosts and the sitters were cast in different directions, Mason and Bogardus demonstrated that 
manipulation was detectable, and consequently not necessarily deceptive. They also “shored up their 
own claims to expertise”: as professional photographers they were the ones especially adept at the 
task of detection. Moreover, their testimony served to remind the audience that manipulation 
required “careful preparation and active intervention on the part of the photographer” 103 – the 
camera could be made to lie, sure, but only if the operator was willing to go to such great lengths as 
producing microscopic negatives on tiny sticks. Deception did not come to the camera naturally.  
 Defending the status of the camera as a truthful medium was not the only motivation of the 
PSAI photographers as they testified in court. More importantly, they wanted to demonstrate that 
photographers, good photographers in any case, belonged to a specific tribe: professional, 
trustworthy, gentlemanly, and honest. To those members of the photographic community who 
aspired to middle-class and scientific respectability for photography, someone like Mumler 
represented the lowest of the low: worse than a “cheap worker,” he was a fraud, a swindler. By 
publicly denouncing Mumler for what he was, these photographers could at the very same time tell 
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the world – and each other – what they themselves were not. For this, too, is boundary-work: it 
serves to separate the “in-group” from disparaged outsiders, and at the same time it fosters solidarity 
among those on the “inside” Through their anti-Mumler campaign, the PSAI members attested to 




Not everyone was equally pleased with the PSAI’s efforts to expose Mumler. In a letter to 
Humphrey’s Journal in July 1869, D.D.T. Davie – who, a decade and a half before, had been the 
president of the now defunct New York State Daguerrean Association – berated his photographic 
brethren for having gotten involved with the case in the first place. His argument was much the 
same as it had been with regard to the Fredricks’ Fund to help in the defense against Cuttings’ 
patent agents: free advertising. Photography, Davie lamented, had been “damaged by this shameful 
transaction” – the Mumler case. “In my judgment those photographers who took part in this matter, 
and through their influence rendered Mumler and his silly farce popular, should be held 
responsible…For one, I am ashamed of them.” In getting Mumler to appear in court, Davie 
claimed, “those photographers” had inadvertently contributed to the man’s fame. The fact that they 
had served as expert witnesses could only be explained by their own “morbid aspirations for 
notoriety, and [their] greediness to steal a portion of Mumler’s thunder.” As far as Davie was 
concerned, Mason, Hull, Bogardus and the rest had “gained nothing but disgrace, while Mumler 
[had] gained all the glory, and [had] gone forth from the Tombs into the wide world, to practice his 
black art on the sons and daughters of Adam thoroughly advertised by you…”104 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  




 Was Davie right? Had the PSAI brought more fame to a photographer it had wished, 
instead, to put out of business? Had the photographic establishment, in its pursuit of Mumler, 
tarnished the reputation of photography rather than improved it? 
Maybe, yes. Mumler did in fact try to profit from his acquittal. About a month after the 
hearings, he took out a newspaper ad for  
Spirit Photographs – Attested in my trial and acknowledged by all who have set 
for their pictures the Great Phenomena of the age. Four of the principal pictures 
of prominent parties who testified in court as to their genuineness, will be sent 
post paid on receipt of one dollar. Also a full report of my trial. Illustrated with 
wood cuts – 200 pages, 50 cents.105  
Even though Mumler did eventually feel compelled to leave New York, he was able to continue his 
practice in Boston. He expanded it, too, according to an advertisement he published in the 
spiritualist journal Woodhull & Claflin’s Weekly, in 1871: “To those residing at a distance and wishing 
to obtain a spirit photograph,” the ad began, “I would inform that I have been very successful in 
obtaining likenesses, by having simply a picture of the sitter, in taking a copy of which the spirit 
form appears by the side of it.” People who were unable to travel to Boston should send Mumler a 
picture of themselves, and mention the date, day and hour on which that picture “should be copied” 
by Mumler. At the specified time, the sender should “concentrate his or her mind on the subject,” 
and Mumler would take a picture of the picture; a spirit would appear in the resulting photograph.106 
The price was fixed at $5 per half dozen, an amount that those sending pictures were to enclose with 
their photographs.107   
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 Besides this new long-distance work, Mumler also profited from the fact that plenty of 
people were still willing to make the trek to his studio, at 170 West Springfield in Boston. Among 
them was Mary Todd Lincoln, the former first lady, whom Mumler photographed with the spirit of 
her late husband, “standing behind her, with his hands resting on her shoulders, and looking down, 
with a pleasant smile.”108 He continued to work throughout the 1870s, seemingly unharmed by the 
spectacular trial. And his fame did not end with his death, in 1887.109 A century and a half after he 
first started taking spirit pictures, today Mumler’s images can be found in some of the most 
respected photographic collections in the United States, including those of the Metropolitan 
Museum in New York and the J. Paul Getty Museum in Los Angeles. The same cannot be said, or 
can hardly be said anyway, for the pictures of his adversaries: Oscar G. Mason, Abraham Bogardus, 
Charles Boyle and the others.  
In addition, spirit photographers did indeed multiply in number after Judge Dowling sent 
Mumler on his way. Less than a month after the hearings, for instance, the Delaware Gazette wryly 
noted that “All cities in the East with any self-respect now have a spirit photographer.”110 About two 
weeks prior, a “photographer of spirits” had turned up in Buffalo, professing  
to take the legitimate article and no other, and who is ready to take spirit 
photographs in any gallery of the city, with the materials of that gallery, in the 
presence of all the photographers of Buffalo.111  
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Likewise, a “spirit photograph gallery” opened up in Chicago, where the “mysterious pictures” 
were made “with great success.”112 The practice also migrated to England and France, where, later 
on, it became the subject of similarly public courtroom dramas.113 Credulity, it turned out, had not 
been the prerogative of the American people after all. 
  And why not? The fact remained that the possibility of photographing spirits had not been 
disproven. For those open to the tenets of spiritualism, the idea that the camera might be just 
another tool for spirit communication remained tantalizing but also credible. As late as 1889, no one 
less than Henry J. Newton, who for many years had been president of the PSAI and who stood, for 
half a century, among the most respected photographic amateurs in the United States, published an 
article in a photographic journal claiming that, through experimentation based on new theories of 
light and with the aid of “many mediums who have kindly volunteered their services,” he had been 
able to obtain “two or three pictures which were produced by spirit power, and about which fact 
there can be no reasonable question.”114 Like Charles Boyle before him, but this time in all 
earnestness, Newton advised “other medium[s] for spirit photography” to take their pictures with a 
stereoscopic camera: those who did so would “avoid all danger of ever being called a fraud.”115     
 (In addition to being the president of the PSAI, Newton was also a co-founder and treasurer 
of the Theosophical Society, which had been founded in 1875 “to further the study of esoteric / 
occult research and thereby serve as a philosophically Sophisticated Spiritualist-type group”; he also 
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presided, in the 1880s, over the First Society of Spiritualists.116 When Newton died, in 1896, the New 
York Times referred to him as “one of the best known spiritualists in the United States and [as] the 
inventor of the spiritualists’ cage and other devices used by spiritualistic mediums.”117 Obituaries in 
the photographic press, meanwhile, praised Newton’s various contributions to the science of 
photography, but never mentioned his spiritualist leanings.118)  
The PSAI members had sought to influence the public understanding of photography – both 
as a technology and as a profession – with the aid of the law. This is not surprising: as science and 
technology studies scholar Sheila Jasanoff has observed, American culture “derives its distinctive 
flavor as much from faith in scientific and technological progress as from a commitment – some 
might even say an addiction – to resolving conflicts through law.”119 And science, technology and 
the law are hardly separate spheres: the law – its institutions, its actors, its procedures and formal 
language – can and often does shape “the meanings that science and technology acquire in people’s 
everyday life.” 120 That this should be so is quite obvious, for example, in the case of patent law and 
litigation, as we have seen in the previous Section on James Cuttings’ bromide patent; it is also 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 
116 Jeffrey D. Lavoie, Search for Meaning in Victorian Religion: The Spiritual Journey and Esoteric Teachings of Charles Charleton 
Massey (Betlehem, PA: Leigh University Press, 2014),, 34; The Whole Truth about the Theosophical Society and its Founders 
(Bombay: The Industrial Press, 1882): 48; “A Prophet Without Honor,” New York Times, April 23, 1888. 
 
117 “Suicide or Accident? Henry J. Newton Killed Under a Lexington Avenue Cable Car,” New York Times, December 24, 1895. 
 
118 See “Henry J. Newton,” Photographic Times and American Photographer 28, no. 2 (February 1, 1896); “Henry J. Newton,” 
American Amateur Photographer 8, no. 1 (January 1, 1896).  
 
119 Sheila Jasanoff, Science at the Bar: Law, Science, and Technology in America (Cambridge, MA: Harvard University Press, 
1995), 1. As it happened, photography was born in an age that also saw the expansion, maturation and rise to 
prominence of the legal profession. Alfred S. Konefsky, “The Legal Profession,” in The Cambridge History of Law in 
America, Volume 2: The Long Nineteenth Century (1787-1920), ed. Michael Grossberg and Christopher Tomlins (Cambridge: 
Cambridge University Press, 2008). Of course, in addition, Americans may also well be more ardently religious than is 
true in much else of the world – which might help explain the nation’s hospitability to spiritualism.) 
 
120 Jasanoff, Science at the Bar, 2. Jasanoff also notes: “US courts are often the first social institutions to give public voice 
and meaning to formerly inaudible struggles between human communities and their technological creations. 




obvious with regard to copyright and privacy law, as we will see in the next Section. (Liability 
litigation is another well-known area in which law, science and technology interact.)   
But if the law is a powerful agent in the shaping of technology, scientific and technological 
developments may have profound effects upon the legal system as well – affecting, for instance the 
understanding of fundamental legal concepts like agency and truth. In the nineteenth century, for 
example, photography had contributed to a change in meaning of visual evidence in court; it had 
also been employed to police and deter criminals and to establish the identity of individuals, thus 
becoming an important tool in criminal and immigration law.121 In addition, as my next Section will 
demonstrate in more detail, photography was an important catalyst of the debate over the meaning 
and shape of a legal “right to privacy” in the nineteenth century. 
The Mumler controversy shows that criminal law may also play a role in the social shaping of 
technology – even if it doesn’t always have the outcome desired by the actors who turn to it most 
fanatically. If we conceive of the Mumler controversy as an episode in which boundary-work and the 
social shaping of photography were mutually constitutive, then, we could be even more precise and 
refer to the latter as the “socio-legal shaping” of photography.  
Or at least, in this specific case, as an attempt at such: the photographic establishment sought 
to enlist the law in shaping the public understanding of photography as a purely mechanical 
technology, capable of capturing only physical presences – and of the photographic profession as 
honest and truthful. Since they tried to accomplish all this by spelling out the various ways in which 
spirit pictures might be faked, rather than definitively disproving the camera’s capability to 
photograph spirits, their allegiance with the law did not take them very far. Within the legal system, 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 
121 See for instance Jonathan Finn, Capturing the Criminal Image: From Mug Shot to Surveillance Society (Minneapolis: 
University of Minnesota Press, 2009); Anna Pegler-Gordon, In Sight of America: Photography and the Development of U.S. 
Immigration Policy (Berkeley: University of California Press, 2009); Mnookin, “Image of Truth”; and Tal Golan, “The 




the kind of “proof” that the photographers had to offer did next to nothing to corroborate the 
charges leveled against Mumler. As far as the legal system was concerned, the possibility that 
cameras could capture the supernatural as well as the natural, was still wide open.  
So in a way, yes, it could be argued that those PSAI members involved in Mumler’s 
persecution failed grandly in their efforts to get him convicted. They had been unable to prove his 
fraudulence, and contributed to spirit photography’s fame in the process. They had sought to 
associate their technology with truthfulness and honesty, and had ended up reminding the public of 
all the ways in which it could be used for fraud and deception. On the other hand, even if the 
photographers did not succeed, as they may have hoped, in eradicating spirit photography from the 
world, at least they had been able to establish themselves as trustworthy experts, and to make it clear 
once and for all, in a very public manner, where they believed the boundary between right and 
wrong photography to lie. Proper photographic practice was marked by honesty, hard work, science 
and rationality: questionable, shady, possibly fraudulent photographic practice was the kind that 
shrouded itself in mystery, yielded inferior pictures, and was motivated only by financial gain. 
The ambitious professional photographers who sought to police the boundaries of their 
profession had managed to turn the courtroom stand in downtown Manhattan into a very public 
stage from which to disseminate their particular vision of photography. Before a packed courtroom 
and also, importantly, before the representatives of all the city’s major newspapers, they could 
explain the mechanics behind the sometimes magical-seeming technology, and establish themselves 
as expert authorities.  
Finally, if nothing else, at least the Mumler episode may have taught the PSAI members a 
thing or two about proving a negative and the possible downsides of publicity. When, in 1875, a 
spirit photographer named Mr. Evans moved from Washington to New York, J.B. Gardner 
exhibited some of his pictures at the monthly meeting of the PSAI. The response, on the whole, was 
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a lot more cautious than it had been six years earlier. While Oscar G. Mason “did not hesitate to 
pronounce the whole thing a fraud,” Henry Newton reminded his fellow photographers that “it is 
very easy to say a thing is a fraud, but it is quite another matter to prove it to be so.”122 Gardner 
likewise stated that “it was hardly fair for gentlemen to call these pictures a fraud and a deception 
without they had better proofs than mere assertion,” and added that until evidence of trickery was 
found, “those of us who had never had any experience in spirit manifestations could, at the most, 
only hold [their] judgments in abeyance if [they] were disinclined to believe without further 
testimony.”123 Again, the members wished to associate photography with science, rationality and 
gentlemanly behavior. This time though, they sought to do so by keeping an open mind – and 
keeping relatively quiet in the process. 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
122 “Report of the Photographical Section of the American Institute, March 2, 1875,” Photographic Times and American 
Photographer 5, no. 52 (April, 1875). 
 




  194 




  195 
Chapter 5. “Merely Machines”: Photography as Mass Medium, the Photographer as Artist, 
and the Contestation of Photographic Copyright 
 
1.  
In the spring of 1865, Lieutenant-General Ulysses S. Grant posed for Philadelphia photographer 
Frederick Gutekunst. One of the resulting photographs, a half-length portrait, shows the General in 
uniform, facing the camera with a fairly grave look. His face is bearded and his hair nicely combed; 
he has inserted his left hand in the lapel of his waistcoat and tucked his right hand in his pocket. A 
mourning band tied around Grant’s left arm bears witness to the recent assassination of the 
President, Abraham Lincoln.  
 That spring, of 1865, marked the end of the Civil War as well as the death of a President; it 
also happened to be the year in which Congress amended the law of copyright to include 
photography in the list of protected works.1 The latter act was not particularly revolutionary: over 
the years copyright, originally designed to protect only “books, maps and charts,” had already been 
extended several times to include prints, cuts, and engravings (1802), musical compositions (1831), 
and dramatic works (1856). The United Kingdom, whose lead the United States tended to follow 
when it came to copyright legislation, had introduced the Fine Arts Copyright Act in 1862, granting 
photographers, along with painters and draftsmen, the sole right to make and sell reproductions of 
their own works.2 In France, also in 1862, a ruling of the Cour de Cassation in the case of Bethéder et 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 The Act was signed into effect on March 3, 1865.  
 
2 Ronan Deazley, “Breaking the Mould? The Radical Nature of the Fine Arts Copyright Bill 1862,” in Privilege and 
Property: Essays on the History of Copyright, ed. Ronan Deazley et al. (Cambridge, UK: Open Book Publishers, 2010): 304-
306. According to Deazley, photography’s inclusion in the 1862 Fine Arts Copyright Act “gave rise to considerable 
parliamentary debate. In the Commons, an objection was raised as to whether ‘it would be dangerous at present to 
include photographs’ … given that ‘[p]hotography was not a fine art, but a mechanical process.’” This objection was 
countered, and eventually overruled, with the argument that while “strictly and technically, a photograph was not in one 
sense to be treated as a work of fine art” nevertheless, “very considerable expense was frequently incurred in obtaining 
good photographs,” for example by photographers who traveled to foreign countries to make their work and thus 
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Schwalbé vs. Mayer et Pierson had affirmed that, under certain conditions, photographs could be 
protected under that country’s droit d’auteur law.3  
 Frederick Gutekunst swiftly made use of the newly granted right. He registered the 
photograph’s title for copyright, sent a copy of the print to the Library of Congress, and made sure 
to attach a notice attesting to the photograph’s protected status to the cardboard mount of each 
portrait for sale. He had good reason to. Although the vast majority of photographic portraits 
produced in the United States in those days would have been intended for private use – a sitter 
would obtain a small number of copies, to be kept in an album or to be shared, at the most, with a 
modest number of family and friends – there were some portraits, like the one of General Grant, 
which had a much larger potential audience. In fact, legal recognition of a property right in 
photographs came at a time when the financial stakes in controlling photographic reproduction and 
dissemination had risen in light of a newly developed mass market for photographic images. The 
move from daguerreotyping to glass-negative-and-paper-print photography, along with the 
introduction of the stereoscope, had brought along an increased circulation for photographic prints, 
stereocards, and cartes de visite. Photographers like Mathew Brady and Jeremiah Gurney of New York 
and Frederick Gutekunst of Philadelphia were famous, in part, for the famous people they managed 
to get in front of their cameras, and the sale of “celebrity portraits” to the public could potentially 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
entailed upon themselves “a large expenditure of time, labour and money.” It was to reward and encourage such 
endeavors and outlays of time and money that photography was included in the Act.  
 
3 “The Paris courts did not hold that photographs were ‘generally’ or ‘absolutely’ protected under droit d’auteur, but that a 
particular photographic portrait of the Count of Cavours taken in 1856 had crossed the threshold into ordinal 
expression. Commentators quickly concurred that photographic works could be protected under French law.” Justin 
Hughes, “The Photographer’s Copyright – Photograph as Art, Photograph as Database,” Harvard Journal of Law & 
Technology 25, no. 2 (Spring, 2012): 27. But see also Elizabeth Anne McCauley, Industrial Madness: Commercial Photography in 
Paris, 1848-1871 (New Haven: Yale University Press, 1991): 15. McCauley who argues that after this “much celebrated 
court victory,” French courts made “a series of contradictory statements...on copyright protection for photography and 
the legal status of the photographer,” and that the issue remained “a clouded one” throughout the nineteenth century. In 
other words, that 1862 ruling may have been given too much credit for lending photography’s art status legal authority.  
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make them a good living.4 At the same time, however, the widespread unauthorized 
rephotographing or lithographic copying of photographic works threatened to undermine 
photographers’ abilities to profit from work made for general sale. Copyright’s embrace of 
photography granted those photographers the same limited monopoly on the production and sale of 
their work as it did the authors, publishers, or proprietors of other kinds of works.5  
 Three years later, in the fall 1868, Gutekunst found himself in the Circuit Court of the United 
States in Philadelphia as the plaintiff in a suit against Messrs. Weise & Co., lithographers, “to recover 
damages for the violation of the copyright of his exquisite photograph of General Grant.”6 When 
Alphonse Bigot, a lithographic artist in the employ of Weise & Co., had purchased a print of 
General Grant’s portrait earlier that year, one of Gutekunst’s employees had accidently sold him one 
whose cardboard mount lacked the requisite copyright notice. The lithographer made a chromo-
lithograph based on the portrait, adding color where Gutekunst’s picture had been black and white 
and removing the mourning band from the General’s arm; Weise & Co offered copies of the 
chromo for sale. In the courtroom, Weise & Co.’s counsel, Mr. Constant Guillou, pointed out that 
since the copyright notice had not, as was required, been attached to “the face” of the photograph, 
the image had not been copyrighted as far as his clients were concerned.7 The jury agreed: because 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
4 Charlene Peacock, “Gutekunst, Frederick (1831-1917),” in Encyclopedia of Nineteenth-Century Photography, ed. John 
Hannavy (New York: Routledge, 2008): 629. The term “celebrity” is still a bit of an anachronism around this time, but I 
use it here and throughout this chapter to public figures like statesmen, actors and actresses and singers, and others.  
 
5 “Photographs became public objects only when they could be mass marketed or reproduced as illustrations. This first 
occurred …with the invention of the stereoscope.” Sandra S. Philips, “Looking Out, Looking In: Voyeurism and Its 
Affinities From the Beginning of Photography,” in Exposed: Voyeurism, Surveillance, and the Camera Since 1870, ed. Sandrah 
S. Philips (New Haven: Yale University Press, 2010): 12-13. See also Barabara McCandless, “The Portrait Studio and the 
Celebrity,” in Photography in Nineteenth-Century America, ed. by Martha A. Sandweiss (Forth Worth: Amon Carter Museum, 
1991): 68.  
 
6 “Can a Photograph Be Copyrighted?” Philadelphia Photographer 5, no. 59 (November 1868): 379. 
 
7 Ibid. The Act of Congress required that the notification be attached to “‘the respective copies of every edition,’ and 
‘upon the face thereof.’” As the Philadelphia Photographer noted, Gutekunst, “instead of scratching this imprint upon one 
corner of the negative, so that every impression should necessarily present the information of the copyright, the notice 
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of Gutekunst’s failure to comply with the law’s stipulations, an infringement of copyright could not 
be said to exist in this case. 
 
Fig. 8. Frederick Gutekunst, “Ulysses S. Grant, Lieutenant-General, U.S.A,” 1865, with the copyright notice printed on 
the cardboard mount. Library of Congress, Prints and Photographs Division. Fig. 9. Alphonse Bigot, Portrait of 
General Ulysses Grant. Philadelphia: A.L. Weise, 1868. Courtesy: American Antiquarian Society.  
 
When the Philadelphia Photographer reported on the case, it dwelled less on its outcome than on 
something else Constant Guillou had mentioned during the proceedings. “The Act of Congress 
which allows copyright in photographs,” the lawyer had said, referring to the spring of 1865 Act, “is 
unconstitutional and void.”8 Why was it unconstitutional and void? Congress, the Philadelphia 
Photographer explained, had been authorized by the Constitution “to promote the progress of science 
and the useful arts, by securing, for limited times, to authors and inventors, the exclusive right to 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
was, as usual among the fraternity, printed upon the cardboard, not upon the albumen paper positive.” This had made it 
possible for the notice to become detached from the print. 
 
8 Ibid., 380. 
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their respective writings and discoveries”; this had resulted in copyright and patent law, respectively. 
But was a photographer an “inventor” or an “author” in the eyes of the law? According to Guillou, 
“a photographer, in the usual exercise of his profession, employing the ordinary instruments and 
known processes, is certainly no ‘inventor,’ and has no claim for a ‘discovery.’” In addition, “it is 
equally clear that he is not an ‘author’ and his negative is not a ‘writing.’”9 According to Guillou, if 
Congress had the power to grant exclusive privileges to authors and inventors only, and if 
photographers could not be said to fall into either category, then Congress simply never should have 
been allowed to extend copyright to photographs in the first place.  
 Mr. Guillou’s suggestion struck a nerve with the Philadelphia Photographer – all the more so since 
Guillou was a respected amateur photographer as well as a lawyer, and was believed, as such, to be a 
“friend” of photography. “Where,” the journal demanded,  
does the skillful photographic artist get his attitudes that attract and please so 
much? He invents them. By whose methods does he produce such charming effects 
of light and shade? By those of his own invention.  
Guillou however seemed to suggest that a photographer was not responsible for the attractive and 
pleasing attitudes, or the charming effects of light and shade, that might be found in a photograph: 
“The sun does all this, says the learned counsel in this argument – not the photographer.”10 
 The notion that the sun – or, more commonly, “nature” – rather than the photographer was 
the true “author” of a photograph was, of course, as old as the medium itself. According to 
photographic pioneer William Henry Fox Talbot, the photographic image was “impressed by 
Nature’s hand,” while Daguerre described the daguerreotype as “not an instrument which serves to 
draw nature; but a chemical and physical process which gives her the power to reproduce herself.” 
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Daguerre’s partner Niépce, meanwhile, saw the process as “spontaneous reproduction, by the action 
of light.”11As early as 1840, in a lecture before the National Academy of Design, Samuel F.B. Morse 
had voiced the enthusiasm of many when he said that daguerreotypes were “painted by Nature’s self 
with a minuteness of detail, which the pencil of light in her hands alone can trace.”12 The metaphor 
proved tenacious, too: “The sun,” Oliver Wendell Holmes wrote admiringly in an 1864 essay on the 
many virtues of photography, “is a Rembrandt in his way.”13 This was a good thing: precisely 
because photographs should “not be called copies of nature, but [were] portions of nature herself,” 
photography was a representational tool without peers; its mechanical objectivity made the medium 
wonderful and magical while also lending it scientific authority.14 
 And yet, if that same mechanical objectivity meant that photographers couldn’t qualify as 
“authors” or “inventors” of their work, as Guillou suggested in that Philadelphia courtroom in 1868, 
then photography’s greatest virtue might at the same time be the photographer’s chief challenge. 
Since the jury had found in favor of Weise & Co. based on the absent copyright notice alone, the 
question of the 1865 Copyright Act’s constitutionality – and with that, the question of whether the 
photographer or the sun was the true author of a photograph – remained undecided. “But there it 
stands,” the Philadelphia Photographer wrote ominously: “as some future photographer will, at some 
future day, find to his cost.”15 
 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
11 Talbot, Daguerre and Nièpce are all cited in Mary Warner Marien, Photography and Its Critics: A Cutural History, 1839-
1900 (Cambridge, UK: Cambridge University Press, 1997): 3.  
 
12 Cited in Alan Trachtenberg, “Photography: The Emergence of a Keyword,” in Photography in Nineteenth-Century America, 
ed. Martha A. Sandweiss, (New York: Harry N. Abrams, 1991): 18. 
13 Oliver Wendell Holmes, Soundings From the Atlantic (Boston: Ticknor and Fields, 1864): 256. 
 
14 Ibid. See also Kelley Wilder, Photography and Science (London: Reaktion Books, 2009) and Lorraine Daston and Peter 
Galison, “The Image of Objectivity,” Representations 0, no. 40 (1992).  
 
15 “Can a Photograph be Copyrighted?” 380. 
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2. 
This third Section is about the question raised by Constant Guillou in 1868 and that photographers, 
publishers, courts and legislators would spend the rest of the century struggling to answer: who was 
the rightful author, and therefor owner, of a photograph? Chapter 5 details why that question arose 
when it did – in the final third of the nineteenth century – and the different ways in which 
photographers, their opponents, and representatives of the law sought to define the nature of 
photography along with the meaning of photographic copyright. Chapter 6 deals with the 
emergence, around the turn of the century, of a third party claiming ownership in the photograph, 
the sitter; and with how the “right to privacy” was formulated in part to accommodate that party. It 
is also about the sometimes contradictory and often quite resourceful ways in which both the 
advocates and adversaries of photographic copyright enlisted the right to privacy in order to back up 
their own property claims, even when the nascent privacy right was meant to curtail the power of 
both these parties.  
 Although fairly robust literatures exist both on the history of photographic copyright and that 
of photography’s historical relationship to privacy, connections between the two have been studied 
much less.16 Samuel Warren and Louis Brandeis, in their now seminal 1890 article “The Right to 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
16 Discussions of the relation between photography and privacy can be found, for instance, in Bill Jay, “The 
Photographer as Aggressor,” in Observations: Essays on Documentary Photography, ed. David Featherstone (New York: The 
Friends of Photography, 1984): 7-23; Mensel, Robert E. “‘Kodakers Lying in Wait’: Amateur Photography and the Right 
of Privacy in New York, 1885-1915,” American Quarterly 43, no. 1 (1991): 24-45; Jonathan Finn, Capturing the Criminal 
Image: From Mug Shot to Surveillance Society (Minneapolis: University of Minnesota Press, 2009); Frederick S. Lane American 
Privacy: The 400-Year History of Our Most Contested Right (Boston: Beacon Press Books, 2009); Sandra S. Philips, ed., 
Exposed: Voyeurism, Surveillance, and the Camera since 1870 (New Haven: Yale University Press, 2010); and Samantha Barbas, 
Laws of Image: Privacy and Publicity in America (Stanford University Press, 2015).  
Discussions of the history of photographic copyright in the United States appear among others in William Allen, “Legal 
Tests of Photography-as-Art: Sarony and Others,” History of Photography 10, no. 3 (1986): 221-228; Michael D. Sherer, 
“Copyright and Photography: The Question of Protection,” Communications and the Law 8,  (1986): 31-40; Jane M. Gaines, 
Contested Culture: The Image, the Voice and the Law (Chapel Hill: The University of North Carolina Press, 1991); Christine 
Haight Farley, “The Lingering Effects of Copyright’s Response to the Invention of Photography,” University of Pittsburgh 
Law Review 65, no. 385 (2004): 385-456; Justin Hughes, “Photographer’s Copyright”; David Shields, Still: American Silent 
Motion Picture Photography (Chicago: University of Chicago Press, 2013).  Oren Bracha, Owning Ideas: The Intellectual Origins of 
American Intellectual Property 1790-1909. (Forthcoming). For an international comparison, see Anne McCauley, “‘Merely 
Mechanical’: On The Origins of Photographic Copyright in France and Great Britain,” Art History 31, no. 1 (2008). 
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Privacy,” based their argument for a common-law recognition of the right to privacy in part on 
(photographic) copyright law, a fact that hasn’t escaped scholarly attention; but in the late-nineteenth 
and early twentieth centuries, questions of photography, privacy and copyright were entangled much 
more often, and in many more ways than one. This makes sense: after all, both copyright and 
privacy revolve around notions of personality, property and control – notions that were profoundly 
challenged by the technological and social changes that turned photography into a mass medium. 
Both privacy and copyright, as I will argue in Chapter 6, mediate between the private and the public 
domain; photography does the exact same thing. In examining these linkages more closely, I hope to 
deepen as well as complicate our understanding of the historical development of the right to privacy 
and copyright in relation to changes in media production and consumption in the late-nineteenth 
century. And, since conflicts and anxieties over ownership and control have again come to the fore 
in today’s moment of profound media change – think, for example, of questions of image ownership 
and privacy raised by the use of photographs on social media – this case study of a historical 
precedent might even contribute to a more grounded understanding of our present predicament. 17    
This Section shares most of its basic interests with the two preceding ones: the legal and 
social construction of technology; professionalization and boundary-work; and the (legal) conflict 
and controversy generated by the coming-of-age of a new medium. At the same time, this Chapter 
and the next cover a larger timespan than their predecessors, taking into account technological, 
economic, cultural, and legal developments between 1865 and 1909. As we have seen, 1865 marks 
the year when photographs were first granted copyright, although the status of that grant would long 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
The only discussion I found of connections between photographic copyright and the right to privacy are Michael B. 
Kent, “Pavesisch, Property and Privacy: The Common Origin of Property Rights and Privacy Rights in Georgia,” John 
Marshall Law Journal 2 (2009): 1-22; and Jessica, Lake, “Privacy, Property or Propriety: The Case of ‘Pretty Portraits’ in 
Late Nineteenth-Century America,” Law, Culture and the Humanities 10, no. 1 (2014): 111-129. 
 
17 See for instance “No, You Don’t Need to Post a Facebook Copyright Status,” New York Times, September 28, 2015, 
accessed November 2015, http://www.nytimes.com/2015/09/29/technology/facebook-copyright-hoax.html?_r=0. 
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remain contested; by 1909, the first extended round of negotiations and confrontations between 
photographers, publishers, photographic subjects and lawmakers had yielded at least some stable 
signposts, including privacy statutes in several states to protect the subjects of photographs, and a 
revised copyright law that reflected both the photographer’s property right and the publisher’s 
mandate to give information to the public.  
 
3.  
On May 31, 1790, President George Washington signed into law the first copyright bill, granting the 
authors of “books, maps, and charts” a fourteen-year monopoly on their works, with a possible 
extension for another fourteen years. Amendments were soon to follow: in 1802, prints – 
engravings, etchings, or other kinds of illustrations – were added to the list of works eligible for 
copyright protection, and printing copyright notices on protected works became a requirement. 
With the first general revision of the law, in 1831, the term of protection was extended to twenty-
eight years and musical compositions were included as well, followed in 1856 by dramatic works. In 
1865, the provisions of the copyright act were made to “extend to and include photographs and 
negatives thereof.”18 One of the outcomes of the law’s second general revision, in 1870, was that “a 
notice of copyright had to be given on the face or front” of a photograph, “or on the face of the 
substance on which the same shall be mounted” – a marked improvement, for photographers, from 
the 1865 law which had required the notice to be affixed to the face of the photograph itself. 19 The 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
18 “To Photographers,” Philadelphia Photographer 2, no. 17 (May, 1865): 78. 
 
19 When a second general revision of the copyright law was underway, in 1870, the National Photographic Association 
dispatched Alexander Gardner, Mathew Brady’s former assistant, to Washington to “intercede with Congress for a 
national copyright law, protecting photographers…from piratical stealing.” The Philadelphia Photographer, which had 
become the chief communication organ for the NPA, tactically forgot about the 1865 extension of copyright to 
photography, telling its readers that “Heretofore there really was no copyright law which covered photography, but the 
present one is all that could be desired.” Perhaps this was in reference to the case that Frederick F. Gutekunst had lost, 
in 1868, to Weise & Co; after the general revision of 1870, copyright notices could be printed either on the photograph 
or on the cardboard mount. “We know, from the correspondence we have had with Mr. Gardner on the subject, that the 
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1870 revision also added works of art to the list of protected works, and centralized activities like 
deposit and registration with the Library of Congress rather than the District Courts. A 
photographer who wished to copyright a work had to mail its title to the Librarian of Congress prior 
to publication, and pay 50 cents to have it “recorded in due form in a book”; within ten days of 
publication two copies of the photograph had to be sent in as well, free of postage.20  
 Photography had made it into its mid-twenties before photographs were accorded any kind of 
legal status. Up until then – and also, frankly, for a long time afterwards – the unauthorized 
appropriation of photographs was fairly common.21 Customers who sat for their portraits at one 
photographer’s would take the resulting pictures to another, lower-priced photographer to have 
copies made.22 Complete sets of stereocards would be copied and sold without consent of the 
original owner.23 Celebrity portraits were frequently “copied photographically and lithographically in 
immense quantities…which very naturally lessened the sale of the originals, and consequently 
resulted in great loss to the enterprising photographer.”24 When Charles Dickens visited the United 
States in 1867, Jeremiah Gurney and his son managed to secure an exclusive deal with Dickens’ 
manager to photograph the British author and sell his portrait; when Mathew Brady announced to 
the press that he, too, had shot Dickens’ portrait, showing the image in his gallery and arranging for 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
matter caused him to take a good deal of time from his business to secure the promise from the Committee on Patents 
to do what has been done, and also to watch that we were not forgotten. Even after the act was printed, interpolations 
were made in your behalf. Many thanks, then, are due to Mr. Gardner for his efforts, crowned with such great success,” 
the Philadelphia Photographer wrote. “The Photographic Copyright Law,” Philadelphia Photographer 7, no. 80 (August, 1870): 
299-300. 
 
20 It is to this copyright registration system that the Library of Congress owes its large collection of photographs. 
 
21 “Can a Photograph Be Copyrighted under the Old Law?” American Journal of Photography 8, no. 17 (March 1, 1866): 404-
5. 
 
22 “The Twopenny Piracies,” American Journal of Photography 6, no. 20 (April 15, 1864): 477-479.  
 
23 M. Carey Lea, “Photographic Summary,” Philadelphia Photographer 6, no. 62 (February 1869): 58-59. 
 
24 “Pirating Photographs,” Anthony’s Photographic Bulletin (June, 1883): 175. 
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E & H.T. Anthony & Co. to publish and distribute it in carte de visite format, the Gurneys took out 
ads in several New York dailies to warn the public that Brady’s photograph must be a copy and a 
fake, calling it “a fraud and imposition on the public.” They weren’t wrong, either; the portrait that 
Brady sold as being that of Dickens in 1867, was in reality a touched-up version of a portrait made 
in 1861, and not even by Brady himself.25  
 As the vigorous language employed by Gurney and Son suggests, it was the celebrity, or the 
public figure, more than anyone else who could provide a photographer with a handsome income – 
but only if the photographer was able to retain control over the production and distribution of his or 
her portraits.  
 Photographers had grasped the benefits of photographing public figures early on. In the 
1850s, Mathew Brady and Jeremiah Gurney each erected portrait galleries in which they displayed 
photographs of “historical characters and pretty women”; it was a way to attract customers who 
could temporarily fancy themselves on a par with the admired and the famous by sharing a 
photographer and a photographic experience with them.26 In addition, such portraits could be sold 
to the general public, a practice that became increasingly common after the introduction of the carte 
de visite.27  
 Indeed, the popularization, in the early 1860s, of the carte de visite – a small-sized, albumen 
paper portrait mounted on a piece of cardboard that was cheap enough to bring it within reach of 
well-nigh all – had ushered in a new era of photographic experience. “Everybody is … anxious to 
obtain his or her own miniature, executed in this style, and to form a collection of these Cartes de 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
25 Malcolm Andrews,  “Mathew Brady’s Portrait of Dickens: ‘A Fraud and Imposition on the Public’?” History of 
Photography 28, no. 4 (2004): 375-379. 
 
26 “Pictures on Broadway,” New York Times, December 9, 1858. 
 
27 The carte de visite had been introduced in France in 1854 by the photographer Disderi, but did not became a success 
until 1859, when the latter published Emperor Napoleon III’s portrait in that format. After that, the carte quickly moved 
to England and the United States, where it unleashed a true “cardomania.”  
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Visite-portraits of everybody else,” the London Art-Journal observed in 1861, in an article reprinted 
in the American Journal of Photography. People exchanged their own portraits with those of friends and 
family, and collected the likenesses of “public personages” as well.28 Soon enough,  “the habit of 
collecting small portraits of celebrities and organizing them into albums became so popular that the 
public almost saw it as a social responsibility to collect images of the nation’s leaders.”29 
 By the middle of the decade, around the time that Frederick Gutekunst made his portrait of 
General Grant, the carte de visite was supplemented by a new format, the cabinet card. Where the carte 
was small – 3.5 by 2.33 inch, on average –, the cabinet card measured 5.5 by 4 inches. This rendered 
the cabinet card, in the words of the American Journal of Photography, “more agreeable and artistic in 
proportions” than its diminutive ancestor: “the carte is confessedly too small to permit of the portrait 
being represented on a scale sufficiently large to fulfill all the requirements usually sought for in 
miniature representations.” Aesthetic affordances aside, the introduction of the cabinet card was also 
designed to keep up the demand for photographic images: “By the united action of photographers in 
bringing [the cabinet card] before their connections and the public generally…we believe that a 
renewed impulse will be given to the art in its commercial relations with the public,” the journal 
concluded.30  
 While public figures like politicians, statesmen and actors and actresses were by far the most 
popular category, photographs of relatively anonymous pretty women were part of the trade as well 
– so much so, in fact, that the period between 1870 and 1880 saw the emergence of the 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
28 “Cartes de Visite,” American Journal of Photography 4, no. 12 (November 15, 1861): 265. In addition,  “copies of fine 
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Photograph: An Appendix to the Third Edition of a Treatise on Photography, (Cincinnati: H. Watkin, 1862): 6. 
 
29 McCandless, “Portrait Studio and Celebrity,” 62. 
 
30 “Cabinet Pictures,” American Journal of Photography 9, no. 6 (November 15, 1866): 117. Of course, the notion that 
seemingly minor changes in the size, weight or design of a product can generate desire is borne out today by the 
relentless introduction of new iterations of smartphones and computers, as well as by the seasonal changes in trouser 
lengths, widths, and colors that fashion dictates.  
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“professional beauty.”31 “The particular bent of the present craze,” the New York Times reported in 
an 1883 article on cabinet cards, “is for character pictures of Lillian Russel, Mary Anderson, Adelina 
Patti, and other professional women.” It was the sort of trade that could be sustained by the 
constant allure of the new: “There is always a brisk trade in photographs, and the advent of a new 
public favorite – particularly if it be a pretty woman – is hailed with satisfaction by the 
manufacturers and sellers of photographs.” In addition to the attraction of novelty there was the 
desire for completeness, the appeal of collection: many persons, the Times noted, strove to get up 
collections of military heroes, say, or “a complete set of the Presidents of the United States”; or, of 
course, “a ‘set’ of actors or actresses.”32  
 Initially, consumers would purchase their cabinet cards directly at a photographer’s gallery 
(just as lithographer Alphonse Bigot had done with Frederick Gutekunst’s portrait of General 
Grant); soon enough, however, retail card dealerships materialized that bought cards from all of the 
city’s celebrity photographers in bulk and at a discount, and then offered them for sale to the 
public.33 Some photographers forwarded portraits of actors and actresses to theaters in cities on the 
touring routes of theatrical companies, to be sold there; others managed an extensive mail order 
business.34 In addition to these specialized venues, by the mid-1870s newsstands and tobacco stores 
had also become purveyors of cabinet cards, often including them with their own products to boost 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
31 Shields, Still.  
 
32 “Faces of Noted People,” New York Times, February 25, 1883. 
 
33 In New York, these retail dealers were concentrated around Nassau Street. David Shields, “Buying and Selling Cabinet 
Cards, 1865-1905.” Broadway Photographs, accessed October 2015: http://broadway.cas.sc.edu/content/buying-and-
selling-cabinet-cards-1865-1905. 
 
34 Theatrical photographer Napoleon Sarony pioneered the practice of merchandising his photographs on stage routes. 
By the late-nineteenth century, the studio of theatrical photographer Benjamin J. Falk boasted a stock room containing 
more than thirty thousand photographs of celebrities, “instantly accessible when required for the orders received daily 
from all parts of the world. The sale of these portraits,” Wilson’s Photographic Magazine noted in 1898, “amounts to almost 
a hundred thousand prints per year, and constitutes and important source of revenue.” “The Falk Studio: New York,” 
Wilson’s Photographic Magazine 35, no. 496 (April 1, 1898): 162. 
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sales.35 In those cases, the photographer would have shared in the profit – as long as the cards were 
obtained from him directly. Sale of celebrity pictures was big business: portraits of the most 
desirable actresses sold  “readily at fancy prices,” with a cabinet card easily yielding $3 or $4. In 1883, 
the New York Times counted at least half a dozen down-town dealers “whose combined sales, 
wholesale and retail, amount[ed] to several hundreds of thousands each year,” while the peddlers 
who hawked cheap pictures on the streets were estimated to generate an aggregate of a million 
dollars or more in sales annually.36 While the newspaper didn’t mention where those peddlers got 
their stock, it’s not inconceivable that some of it was pirated. 
 Copyright’s extension to photography arrived just as this extensive market in photographs 
came into being, and promised to protect photographers against the unauthorized appropriation of 
their works for general sale. But, as historian Meredith L. McGill has observed of the nineteenth 
century, “even if Congress enacted alterations to domestic copyright law, these proved ineffective 
without corresponding changes in cultural and business practices.”37 Legislation was one thing; as 
with patents, whose validity it was de facto left to the courts, not the Patent Office, to decide, so too 
the extent to which photographic copyright had any meaning hinged on its interpretation and 
treatment in court.38 And, in the first decades after the Act of 1865, the question of photography’s 
copyrightability was, to a great degree, bound up with another question – one that had plagued the 
photographic profession from the start: “but, is it art?”  
 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
35 Shields, “Buying and Selling Cabinet Cards, 1865-1905.”  
 
36 Ibid.  
 
37 Meredith L. McGill,  “Copyright,” in A History of the Book in America, Vol.3: The Industrial Book, 1840-1880, eds. Scott E. 
Casper, Jeffrey D. Groves, Stephen W. Nissenbaum and Michael Winship (Chapel Hill: The University of North 
Carolina Press, 2007): 166. 
 
38 This was the case in France and Great Britain as well. See Hughes, “Photographer’s Copyright,” 14. 
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4.  
From the very beginning, photography’s advocates had referred to the new medium as an “art-
science,” one capable of both mechanical objectivity (science) and aesthetic sophistication (art). 
Abraham Bogardus, the photographer who served as the first President of the National 
Photographic Association (NPA), founded after photographers had united to prevent the extension 
of James A. Cutting’s bromide patent in 1868, went out of his way in April of 1869 to uphold 
photography’s mechanical and truthful nature by testifying in court against spirit photographer 
William Mumler. Yet two months later, as Bogardus addressed the NPA’s first annual convention, 
he said that: “We come, as earnest men and for our mutual good, to consult for the advancement of 
our beautiful art, for which I will claim a high standing among the fine arts…”39  
 In emphasizing photography’s artistic capabilities, advocates like Bogardus sought to counter a 
belief, apparently widespread among the general public, that “the camera is a sort of machine, of 
which the handle has to be turned; and, if you have only the strength to do this, cabinets and cartes, 
as the case may be, fall out at the other end.”40 At the same time, however, those advocating a “more 
than merely mechanical” conception of photography did not wish to discount the one feature that 
made photography unique: its unprecedented faithfulness in recording reality. In order to reconcile 
the two – scientific, unmediated, mechanical objectivity and subjective, original art, they came up 
with an understanding of artistic photography that located artistry and originality not in the moment 
of exposure, but in the interventions a photographer could stage either before or after the camera 
did its mechanical job. 
 “It is erroneous to suppose,” Jeremiah Gurney wrote in 1856, “that the art of taking pictures 
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40 “Popular Estimate of a Photographer’s Abilities,” Anthony’s Photographic Bulletin 9 (July 1878): 193.  
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by the camera is a mere mechanical action.” Before a picture could be taken, a photographer had to 
prepare the plate and prepare the sitter. The latter, Gurney wrote, was “one of the most important 
parts; the proper adjustment and arrangement of the drapery requires the eye and taste of an artist, 
for every thing is in a graceful attitude and an appearance of ease.”41 For the British photographer 
and author Jabez Hughes, whose writings were frequently featured in American photographic 
journals, it wasn’t the drapery so much as the “proper management of light” that distinguished the 
true artist from the mere operator: “Mere mechanical skill is easily acquired,” he wrote in 1867, “but 
artistic excellence is only secured by a study of the conditions of light and shade.”42  
 If posing and the management of light were the locus of true artistry, the actions that might 
imbue a photograph with originality, then the camera was no different than the tools used by any 
other artist. As one writer in the St. Louis Practical Photographer put it: “The brush and pencil are to the 
knights of the easel what the camera, allied with the light, are to the photographer, the paint to the 
chemical science, the canvas to the plate; and nothing more.”43 Bellevue Hospital’s photographer 
Oscar G. Mason remarked in a meeting of the Photographic Section of the American Institute 
(PSAI) that, indeed, photographers did use “appliances which might be termed mechanical; they are 
only machines.” But, he added: “one may use these [machines] intelligently, or he may use them 
without any artistic conception.”44 
 Still, even if most photographers believed that photographers were fully capable of turning the 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
41 Jeremiah Gurney, Etchings on Photography (New York: John P. Prall, 1856): 5. 
 
42 Jabez Hughes, “On the Management of Light,” Photographic Mosaics (1867): 135-136. 
 
43 Con Amore, “Who is the Artist?” St. Louis Practical Photographer 2, no. 9 (September 1878): 285. Less agreement existed 
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medium into an art form, and the camera of producing something entirely original, the notion of the 
photographer as a “mere mechanic” appeared to have a much stronger hold on the mind of the 
public.45 As the nineteenth century progressed, the question of whether photography was an art and 
if so, what a photographer’s artistry and originality entailed, came to matter not only for the 
photographer’s cultural and social status, but also for the legal protection he could or could not 
expect to enjoy for his photographs. After all, as Constant Guillou had argued in defending his client 
against photographer Frederick Gutekunst in 1868, if photographs were not original works of art – 
if they were not like “inventions” or “writings” – then they didn’t qualify for copyright. And if they 
didn’t qualify for copyright, then all photographs were public property, and photographers had no 
way of preventing others from doing with them as they pleased.  
 By the early 1880s these questions – of photography’s ability to accommodate original genius 
and of photographers’ property rights – were addressed, head-on, in court. This happened most 
notably in 1883, when Napoleon Sarony, a society photographer with artistic aspirations, sued a 
lithographic company for infringing the copyright on his portrait of British author Oscar Wilde. In 
the case, which eventually made it to the Supreme Court, the same question that had been put 
forward by Guillou in 1868 was put to the test: had or had not Congress heeded the Constitution 
when it included photography into copyright’s embrace?   
   
5.  
Among the photographers spearheading the practice of producing and selling cabinet-format 
portraits of stage celebrities and other public figures, Napoleon Sarony stood first and foremost.46 
Canadian-born Sarony (1821-1896) had trained to become a fine artist and had worked as a 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
45 See for instance Elliott, J. Perry, “Our Profession. What Is It?” Philadelphia Photographer 9, no. 100 (April 1, 1872): 106-
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lithographer in New York before moving to England and learning photography from his brother, 
Oliver. Upon his return to New York in 1866, he not only followed Brady’s and Gurney’s example 
in photographing celebrities as a way to attract customers and generate sales, but sublimated their 
methods by turning himself into a celebrity as well. Dressed in exotic garb and something of 
nineteenth century “It-boy,” Sarony was forever present at high-society events, generating publicity 
for himself and getting access to the most desirable actors, actresses, pretty women, and other public 
figures.47 His studio was famous for its bohemian air and extravagant backdrops, stage furniture, and 
costumes, and he cultivated elaborate rituals designed to extract the desired pose from his sitters. In 
fact, getting the right pose was everything: despite being a famous photographer, Sarony never 
operated the camera himself – his assistant George Richardson “manned the machine, exposing the 
plates when cued by Sarony’s hand signals, subtle gestures that the sitter never registered.”48  
 Sarony “pioneered the nationwide direct sale of images, actresses, singers, comedians and 
dancers.”49 With his studio located right in the center of New York’s, and with that America’s, 
theatrical center – Broadway – Sarony was able to attract a large clientele. His partner Alfred S. 
Campbell, together with E & H.T. Anthony & Company, devised “mechanical developers that could 
produce hundreds, even thousands of images from a negative,” which made possible the production 
of cabinet cards on an unprecedented scale. 50 Sarony sold those cards not only in New York but 
also in cities and towns on the touring routes of theatrical companies. Truly famous sitters would 
receive a royalty fee in exchange for a sitting; lesser mortals were rewarded with a number of prints, 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 
47 Shields, Still, 40. 
 
48 Shields, Still, 41. This was not an exceptional division of labor: Mathew Brady, for instance, had also assumed the role 
of director, leaving the pushing of buttons and other technical matters to his assistants. See McCandless, “Portrait Studio 
and Celebrity.”   
 
49 Shields, Still, 40. 
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free of charge. 51 In all cases, Sarony assumed the exclusive right of printing and selling the resulting 
portraits. 
 Sarony’s success earned him respect within photographic circles as well as without. In 1859, he 
had been among the founding members of the American Photographical Society (the forerunner of 
the PSAI), and soon after his return from Europe he attended one of its monthly meetings to 
exhibit “a series of photographs, illustrating the beautiful results produced by the use of his very 
ingenious and thoroughly practical posing apparatus.”52 The latter, the “Sarony posing stand,” had 
been designed by his brother Oliver; Napoleon introduced it to the United States and marketed it to 
the profession while also running his studio. At least one photographer who was in attendance that 
night couldn’t stop gushing over “Sarony’s photographic studies,” which were  
invaluable as guides to artistic and graceful posing, and are really gems in other 
respects. In brilliancy and softness of effect, minuteness in detail, and beauty of 
tone they are par excellence the guides which any one may safely follow, and when 
they are excelled, photography will have reached that perfection beyond which we 
cannot now anticipate.53  
Sarony had originally trained to become a fine artist, and even as a photographer he continued to 
think of himself as one, defining photographic artistry in the same way as the likes of Jeremiah 
Gurney, Jabez Hughes, and Oscar G. Mason defined it. When asked by an interviewer whether he 
could “make use of the camera to obtain artistic results,” for instance, Sarony replied that the camera 
was like 
one kind of brush that I use, and which I employ to increase the intensity of the 
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vision, to inject into art the living, palpitating lines of the actual figure… I think 
my work proves that photography has aspects personal and individual apart from 
mechanical considerations. The camera and its appurtenances are, in the hands of 
an artist, the equivalent of the brush of the painter, the pencil of the draughtsman, 
and the needle of the etcher.54   
 When British author Oscar Wilde visited the United States in 1882, Sarony arranged an 
exclusive sitting with the literary celebrity and produced a series of full- and half-length portraits of 
the famous dandy. A few months later one of these portraits, “Oscar Wilde No. 12,” became the 
prime exhibit in a suit that Sarony had filed against the Burrow-Giles Lithographic Company. 
Burrow-Giles had copied the photograph onto 85,000 advertising cards for a New York department 
store, and Sarony, who always copyrighted his portraits, sued for infringement. The court found in 
favor of Sarony, granting him $610 in damages.  
 Burrow-Giles appealed, however, and at the end of 1883 the case came before the United 
States Supreme Court. The lithographic company’s main argument, echoing the suggestion made by 
Constant Guillou fifteen years before, was that the extension of copyright to photography had been 
unconstitutional. A photograph, the company’s counsel said, was  
the mere mechanical reproduction of the physical features or outlines of some 
object animate or inanimate, and involves no originality of thought or any novelty 
in the intellectual operation connected with its visible reproduction in the shape of 
a picture.55  
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Fig. 10. Napoleon Sarony, “Oscar Wilde No.12,” 1882, with copyright notice under the title. Source: 
OscarWildeInAmerica.Org. Fig. 11. Burrow-Giles Lithographic Co., Trading Card for Ehrich Brothers Department 
Store,  1882, featuring a lithograph of the same image. Source: kwlibguides.lonestar.edu. 
 
 In other words, whatever ended up in a photograph was exactly like that which had been in 
front of the camera; whatever was going on in the photographer’s mind as he pushed the button (or 
told his assistant to do so) was of no consequence for the resulting photograph. According to 
Sarony’s opponents, photography was “simply the manual operation… of transferring to the plate 
the visible representation of some existing object, the accuracy of this representation being its 
highest merit.” As such, a photograph was “not a writing of which the producer is the author,” and 
Sarony’s copyright notices meant nothing.56 
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 And so there it was again, the insult lodged at photographers from the beginning, the insult that 
at the same time referred to photography’s greatest virtue: photographers were “mere mechanics,” 
while photography was capable of the highest degree of fidelity and accuracy.57  
 In making this case Burrow-Giles followed a precedent set not only by Constant Guillou in 
1868, but also by defendants in infringement-suits that concerned copyrighted texts. As historian 
Meredith L. McGill has observed based on an overview of mid-nineteenth-century case law, 
defendants in such cases “often argued that the texts on which they based their own either failed to 
meet a test of originality or were ineligible for copyright protection because they were drawn from 
materials in the public domain.”58 This was also precisely the course taken by Burrow-Giles’ counsel: 
in addition to arguing that Sarony’s Oscar Wilde lacked originality, one could even say that the 
insistence on photography’s “mechanical” nature amounted to a public-domain claim for the looks 
and features of Oscars Wilde. It was the sun, not Sarony, who had drawn Wilde’s picture; and the 
sun belonged to everyone.   
 Sarony, not surprisingly, disagreed: as far as he was concerned he was in fact the “author, 
inventor, designer, and proprietor” of “Oscar Wilde No. 12.” Granting little to no autonomy or 
agency to his sitter, Sarony claimed that he had made the picture  
entirely from his own original mental conception, to which he gave visible form 
by posing…Oscar Wilde in front of the camera, selecting and arranging the 
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costume, draperies, and other various accessories in said photograph, arranging 
the subject so as to present graceful outlines, arranging and disposing the light and 
shade, suggesting and evoking the desired expression…59  
Sarony had long prided himself on his ability to get a subject to pose, and was well known for the 
theatrics he employed to turn his sitters into, essentially, empty vessels, media for his own message. 
His authorship consisted of the transformation of “nature” into something that accorded exactly 
with his own mental conceptions before letting the camera record it.  
 Like the Circuit Court before it, the Supreme Court followed Sarony’s line of argument, 
locating photography’s capacity for art and originality in the photographer’s arrangement of the 
scene – the drapery, the sitter, the lights and the shades. By March, 1884, it rendered its decision in 
favor of Sarony and dismissed Burrow-Giles’ appeal.60 
 The Supreme Court did, however, grant Burrow-Giles one thing. When it came to photographs 
being “mere traces” and photographers “merely mechanics,” the Supreme Court admitted that this 
“may be true in regard to the ordinary production of a photograph, and further, that in such a case 
copyright is no protection.” On the question as thus stated, the Court said, “we decide nothing.”61 
What, exactly, qualified a photograph as “ordinary,” the Court likewise declined to specify.    
 With that, the highest judicial authority in the country had affirmed that photographs could 
indeed be works of art, and thus objects to be owned; but not all photographs, and not all of the time. 
Authorship in photography was identified with the photographer’s labor in posing, designing and 
lighting the subject and the scene – basically, with stage directions. Legal scholar Christine Haight 
Farly has argued that, in wording its decision just so, the Supreme Court managed to have it both 
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ways: it did, indeed, admit photography to the “elite domain of art,” but was simultaneously able to 
hold on to an understanding of photography as mechanical and objective.62 As legal historian Jennifer 
Mnookin has insightfully argued, this holding-on was necessary if photographs were to keep 
functioning as evidence in court – but by reserving judgment on the copyrightability of all 
photographs, the Supreme Court also allowed the question of photographic authorship and 
ownership to drag on for another three decades, if not longer.63    
 
6.  
That the Supreme Court decision in Burrow-Giles v. Sarony carried great significance for photography 
was recognized at once. “Every photographer stands an inch taller in his shoes to-day, or will when 
he reads the latest decision of the Supreme Court,” the New York Times wrote, reporting on the 
decision. “Photography, we learn, is not always a mechanical trade. Its products may be the works of 
intellect, and those who make them are to be classified with authors.”64 Talcott Williams, editor of 
the Philadelphia Daily Press, remarked that Sarony had “done wide service to artistic photography by 
his work in the studio, but it may be questioned if he ever rendered a more important service than in 
fighting to the Supreme Court the right of a photograph to the protection of copyright.” The 
decision, Williams wrote, both narrowed and widened the protection of a photograph under 
copyright law: it widened it because it established that “the artistic element, the power of invention 
and creation” was indeed part of the making of a photograph to an extent great enough to warrant 
copyright protection. But it also narrowed it, because the Supreme Court had  
expressed no opinion as to whether this protection would extend to a mere 
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mechanical reproduction by photographic processes of the physical features or 
outlines of an animate or inanimate object, where there was no originality of 
thought or novelty in the intellectual operations connected with its visible 
reproduction in the shape of a picture.  
Nevertheless, he concluded, the protection extended by the Supreme Court, limited though it may 
be, was “an advance on the past, and marks one more step in the slow march of law in the rear of 
discovery.” 65 
Today, the Supreme Court’s decision in Burrow-Giles v. Sarony frequently features in copyright 
histories as a prime example of the legal construction of authorship – in this case, of the 
photographer-as-author – as well as in histories of photography.66 What makes the case interesting 
to those observing it from the 21st century, is the way in which it shows how the definition of a 
technology can be, in part, the result of a legal strategy. Legal scholar Christina Haight Farley, for 
instance, has singled out Burrow-Giles v. Sarony as a case that “illuminates the role of the law in 
shaping the general public’s understanding of photography”; likewise, photographic historian 
Barbara McCandless has argued that Sarony “used the legal system to confirm photography’s status 
as a true art form.”67 
Of course, the legally inspired definition of photography-as-art was only one among several 
competing interpretations of photography available at the time; what is more, conflicts over 
photographic copyright involved more than the validation of photographers’ art claims.68 After all, 
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one could easily turn things around and argue that Sarony insisted on his artistry in order to get his 
property rights enforced; that at the basis of the photographer-as-artist-argument lay a commercial 
and proprietary interest, rather than that property rights were invoked to make the case for 
photography’s place among the fine arts.69 Whatever the case may be, as literary historian Mark Rose 
has observed, “the notion of the author” – with its associations of uniqueness and originality – “is a 
relatively recent formation, and…it is inseparable from the commodification of literature.”70 
Likewise, as we have seen, in the nineteenth century the notion of the photographer-as-author, and 
the search for legal validation of that notion, was intimately associated with the commodification of 
photography and its development into a mass-medium.   
In any case, contrary to how it is commonly portrayed, Burrow-Giles v. Sarony did not put an 
end to the debate over photographic authorship and copyright. It was, then as now, regarded as a 
momentous decision, and it definitely set an important precedent to be referred back to in later 
copyright cases. But of such later cases there were, indeed, many: in fact, lithographers and others 
continued to pirate copyrighted photographs, and continued to make “lack of originality” arguments 
in court for a long time after Burow-Giles v. Sarony. Photographers’ insistence on, and even activism 
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for, copyright also became much more, not less, pronounced in the decades after 1884 – as such, 
Burow-Giles v. Sarony is probably better viewed as the starting-point, rather than the conclusion, of the 
debate over photographic copyright. Moreover, as I will show in more detail in Chapter 6, toward 
the end of the century that debate became intimately tied up with that over another right: the right 
to privacy. This entanglement was due to a number of technological, social and cultural factors – 
including the introduction of small, hand-held cameras and the rise of a new kind of photographic 
amateur, as well as the rise of the illustrated and sensational press. 
 
7.  
In 1868, the same year that Frederick Gutekunst sued Weise & Co. over copyright infringement on 
his portrait of General Grant, a large number of photographers had gathered in Cooper Union in 
New York to discuss the extension of James A. Cutting’s bromide patent. One result of that meeting 
had been the decision to legally challenge the extension; another had been the formation of a 
National Photographic Association. As Edward Wilson, the Philadelphia Photographer editor who had 
spearheaded the 1868 convention and who was also one of the most tireless advocates of a national 
organization, put it:  
For years past the progress of the art of photography has been hampered by 
patent claims, by jealous and wrong feelings among its votaries, by low prices, by 
process-mongers, by bad work, and by many other things. Being a progressive art, 
and a useful one, this should not be, and everything tending in that direction 
should be guarded against and destroyed.71  
A national union would do just that, and in June of 1869 the first meeting of the National 
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Photographic Association took place, in Boston, with around a 150 members present.72 At the 
following gathering, in 1870 in Cleveland, Ohio, a reported six hundred photographers were in 
attendance; the year after that, in Philadelphia, the figure stood at 1000 members present.73  
 With those successful conventions, photography had entered what historian William Welling 
has aptly labeled “the fraternal years.”74 The relatively homogenous, solid, and close-knit nature of 
photographic practice began to change, however, by the early 1880s – just around the time, in fact, 
of Sarony’s suit against Burrow-Giles.  
 Sarony’s success not withstanding, photographers’ worry that the public did not hold 
photography in very high esteem – that it might even think the practice didn’t require much skill or 
intellect – didn’t abate. In the years following the Supreme Court’s admission of photography “to 
the elite domain of art,” many more people took to the practice of photography, and the levels of 
skill and expertise required to produce an at least half-way decent picture decreased markedly. “We 
very much fear that in some respects photography is being belittled by its friends,” said the newly 
launched photographic journal The American Amateur Photographer, in the summer of 1889. The 
development of dry-plate negatives and gelatin roll film by companies like Eastman Kodak, of 
Rochester, yielded cameras that were both cheaper to obtain and easier to operate than their bulky 
forebears, and virtually over night, thousands upon thousands of ordinary citizens took the means of 
photographic production in their own hands. Along with that, the American Amateur Photographer 
lamented, had come the “popular belief that all the difficulties have been removed, and that any one 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 
72 See “Proceedings of the National Photographic Association of the United States,” Philadelphia Photographer 6, no. 67 
(July, 1869): 206-218. 
 
73 “As Others See Us,” Photographic World 2, no. 17 (May, 1872): 149. 
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can take a picture,” such that photography had “been degraded to the level of a mere sport.”75  
 If professional photographers had long worried about the public’s perception of photography 
as “more mechanical than artistic,” it’s not hard to imagine that these worries increased when scores 
of untrained people began to engage in the practice for themselves.76 The putting of cameras into 
the hands of the multitudes meant a possible depreciation in status for professional photography, 
and it didn’t bode well for job security either.77 Once mothers took to documenting their children, 
for instance, portrait photographers might come in less demand. Certain lines of work that had, up 
until the late 1880’s, been the province of professional photographers, such as post-mortem 
photography, swiftly became private affairs, executed by whichever member of the family had the 
most facility with a camera.78 In addition, amateurs began to sell photographs for publication or for 
personal use, thus threatening to spoil the market for the professional photographers’ products. In 
1890, for example, an article in the Photographic Herald complained about a new type of amateur,  
the one who, posing as an amateur, yet enters in some respects into pecuniary 
competition with the professional, doing work for his friends and such of the 
public as apply at so-called prime cost – that is, cost of material – thereby in many 
cases depriving the man who has to subsist by the exercise of his profession of his 
means of living.79 
 Professional photographers were not alone in regarding the new breed of amateur 
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(January, 1902): 24-25. 
	  
  224 
photographers with suspicion and dread. The spread of amateur photography was such a huge 
phenomenon that it was often referred to, in newspapers and magazines, and to varying degrees of 
tongue-in-cheekness, as a “craze,” a “disease,” an “epidemic,” or a “pest”; the amateur 
photographer, meanwhile, was described as a “fiend,” a “nuisance” or a “thief.”80  Not only were 
there suddenly many more photographers, out and about on the streets and in other public places; 
their cameras had also become so small and unobtrusive that they could easily snatch pictures 
surreptitiously.81 The cameras were quickly nicknamed “detectives,” their undetectability and 
potentially voyeuristic purposes being both their unique selling point and their foremost drawback. 
 “The appearance of the cholera in Europe has to some extent diverted public attention from 
the spread of the camera in this country,” the New York Times wrote in 1884: “It is only within three 
years that the disease has assumed an epidemic form, and only within the last year that it has become 
a national scourge.” The newspaper observed that along with this epidemic, a sense of unease had 
spread among the healthy population as well, since “no one can feel sure at any moment that a 
camera has not been brought to bear upon him.” The “victims” were most often women, the 
perpetrators insensitive young males: “Things have come to such a pass that no lady can step out of 
a carriage without the fear that every stripe has been surreptitiously caught by a shameless camera.”82  
 Such observations were a regular feature of late-nineteenth-century commentary on amateur 
photography, especially in more conservative publications.83 But those who marketed detective 
cameras were no less suggestive in their choice of metaphors: the Scovill Manufacturing Company, 
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for instance, put out a line of “Detective Cameras” that, its advertisements said, were incredibly 
simple to handle:  
in fact, it requires no skill other than to get within range of focus of the unsuspecting 
victim. As the party, whether man, woman or child, is not aware that anything 
unusual is transpiring, the expression of the countenance and the pose are not 
arranged with reference to their appearance in a picture.84  
Philadelphia Photographer editor Edward Wilson wrote an endorsement for “the Concealed Camera, 
patented by Mr. Gray,” which he described thusly: “When ‘loaded,’ the camera is hidden under the 
coat, the lens protruding through the button-hole.” Yes, the camera was like a weapon, Wilson 
admitted: “It can do more mischief than its weight in dynamite, or more good than its weight in 
gold, according to the disposition and will of the person whose hand pulls the string...It is always 
ready, it is hidden, like the tongue of scandal, but it is going to impart a great deal more pleasure and 
do good.”85  
 Exaggerated though such accounts and descriptions may have been, juiced up to entertain or 
to increase sales and often written in the same tone that we would today encounter in a diatribe 
against the selfie-stick or the hipster, they are nevertheless instructive – for they reveal the anxieties, 
uncertainties, and discomfort that this newly changed and unprecedentedly popular technology 
could induce.  
 The foremost fear engendered by the latest transformations in photography was that of a loss 
of privacy. The writer of a letter to the editor of The Nation complained in 1890 of the photographer 
who,  
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by means of the detective camera…photographs people entirely ignorant of his 
action, at such times and under such circumstances as he pleases. It is not too 
much to say that this adds a new horror to life.  
Those who suffered directly, the writer observed, were “usually young women,” but they were not 
alone: their friends and relatives suffered “deeply, if indirectly,” and the public suffered too, “from 
the fear of seeing the photographs of their wives, daughters, or sisters treated in like manner.”86   
 
 
Fig. 12. 1887 advertisement for Scovill Detective Cameras: “it requires no skill other than to get within range of focus of 
the unsuspecting victim.” American Annual of Photography (1887): ixix. Fig.13: excerpt from 1887 advertisement for 
Concealed Camera, with ad copy written by Wilson: “Already we see people walking straighter when a suspicious, 
amateurish sort of a camera halts near or follows them.” Edward Livingston Wilson, “Description of the Concealed 
Camera,” American Annual of Photography and Photographic Times Almanac (1887): n.p. 
 
 Professional photographers also often accused the new amateurs of privacy invasions. “There 
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was a time when a man could be pretty certain that he had a vested, inalienable, and indisputable 
right to the sole possession of his own features,” a contributor to the Philadelphia Photographer waxed 
nostalgic in 1885. “Unless he was a criminal and forced to sit for his portrait as a much-needed 
addition to the Rogues’ Gallery he felt that he had a certain control over any counterfeit 
presentment of himself which might come into existence.” Those days were gone, however:  
No man is safe now during the hours of daylight, even in his own house, and in 
the street he is actually in peril of having his picture taken at any moment. This is 
due to two things. First, the rapid increase in the number of amateur 
photographers; and, second, to the invention of the ‘Detective Camera.’87  
  Lambasting invasive amateurs was, of course, a form of boundary-work: by distancing 
themselves from amateurs who were like thieves in the dark “taking instantaneous photographs 
while his unwitting victim is all unconscious of the fact that he is being made ridiculous for the 
benefit of posterity – and somebody else’s posterity at that,” professional photographers implicitly 
portrayed themselves as the respectable gentlemen who refrained from such improprieties.88 
Moreover, by relegating the new, detective-operating amateurs to a different realm than that 
occupied by themselves, professionals could uphold the status of their work as more than “merely 
mechanical.” Sure, the amateurs did nothing more than “push the button” while Eastman Kodak did 
“the rest,” but professionals knew what they were doing. And for that knowledge, they ought to be 
rewarded and protected – a need that only became more pressing as, just as cameras became smaller 
and cheaper, photographic piracy was taken to a whole new level by the rise of the illustrated press 
and, especially, advertising.  
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8.  
In addition to the growth of the celebrity portrait market and the introduction of new amateur 
cameras, the late 1880s and 1890s also saw the transformation of the illustrated press. As methods to 
print images alongside text became cheaper, photographs came in higher demand, either as the basis 
for lithographs, or, after the perfection of the halftone method – which allowed photographs to be 
reproduced directly, without the intervention of an engraver – as illustrations in their own right.89  
 The weekly magazine press went through a phase of rapid expansion by the end of the 
century, due in part to the rise of advertising, which provided an important revenue source for 
magazines and enabled them to keep prices low. As “a potentially nation-wide market opened up 
and the so called ‘general interest magazine’ arose,” advertising volume grew from 360 million to 
542 million dollars between 1890 and 1900.90 National circulation of monthly magazines rose from 
18 million in 1890 to 64 million in 1905, while newspaper readership increased 400 per cent between 
1870 and 1900, and the number of newspapers doubled.91 Daily newspapers didn’t carry 
photographs until the early twentieth century, but large-circulation general interest magazines did, 
from the 1890s onwards, as did the newspapers’ Saturday or Sunday illustrated supplements.92 
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 Advertising, meanwhile, changed from two-line classified ads describing a product or service 
into a full-blown, desire-generating genre of its own; and there, images were crucial. Be they 
photographs, lithographs or drawings, images adorned flyers, posters, and advertisements in 
newspapers and magazines from the late 19th century onwards – and often, these images were 
portraits, especially of women, who were deemed uniquely capable of arousing desire. Professional 
modeling was as yet nonexistent, and advertisers frequently bought or simply appropriated portraits 
produced in professional photographers’ studios.93  
Within this context – of a profitable market for cartes and cards of celebrities and pretty 
women, illustrated journalism, and illustrated advertising – portraits became monetizable to an 
extent they hadn’t been before. With that, the question of ownership became more important as 
well, and a number of photographers cranked up the defense of photographic copyright, both 
through activism and litigation. Much if not all of this history unfolded after Burow-Giles v. Sarony, but 
has up till now barely been studied by scholars interested in the history of photographic copyright. 
In turning to copyright to protect their work from piracy by other photographers, by 
lithographers or by newspapers and magazines, photographers were making a claim for ownership in 
the pictures they had made – an ownership that came from the mental and physical labor that had 
gone into the production of the picture, and that ought to give them the sole right to publish the 
resulting image – to display it to the public in their studio windows, say, or to sell it to a publisher of 
stereocards or lantern slide collections. But when it came to portraits, there was also a third party 
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involved: namely, the sitter. And just as professional photographers stepped up their insistence on 
their property rights, those sitters began to demand a say as well.  
This matters for the development of photographic copyright because, as it would turn out 
and as I will discuss in the next Chapter, the privacy doctrine that took shape to accommodate those 
sitters’ rights quickly became caught-up in the campaign waged by photographic copyright’s 
proponents. Indeed, if Burow-Giles v. Sarony stood for the era in which the debate over photographic 
copyright was mostly a question of photography’s artistic capabilities, the next phase of that debate 
would revolve, to a much greater extent, around the boundary between the public and the private 
domain – a boundary that both copyright and the right to privacy serve to demarcate and protect.
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Sometime in the 1870s, a studio photographer in Brooklyn did what many studio photographers in 
his and other cities had done before him: he placed a portrait he had made of a female customer in 
the showcase abutting the street-level entrance to his studio. The goal, of course, was to advertise his 
skill; but to the customer in question, “the publicity was distasteful.” Soon enough, her brother 
visited the photographer and asked him to remove the picture from public view; when the 
photographer declined, the brother smashed the case, took the picture and may or may not have 
proceeded to “assault the obstinate photographer.”1 Around the same time, a New York evening 
newspaper had plans of publishing “a portrait of a lady whose husband [was] in high official position 
under the present Administration.” When said husband learned of the newspaper’s plans, however, 
he asked it to suppress the picture’s publication, assuring it that this was the “lady’s” wish. The paper 
complied with the official’s request, but used the occasion to announce that this was the last time it 
would do so: as far as its editors were concerned, “neither man nor woman had any property in the 
reflection of their features,” and going forward they would no longer comply with wishes or requests 
to suppress the publication thereof.2   
 When the New York Times reported on these two incidents in 1874, in an article headlined 
“The Right’s to One’s Face,” it observed that “the right of a man to control the publication of his 
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own features is a rather delicate point of personal law which has never been sufficiently elucidated.”3 
Both cases, essentially, were about the border between the private and the public domain – and 
about who had the right to determine what belonged on either side of that divide. Both the 
Brooklyn photographer and the evening newspaper had insisted on their right to make public, 
through exhibition or publication, portraits that the sitters claimed to be, essentially, private 
property. That both cases should revolve around photographs – rather than, say, textual descriptions 
of the ladies in question – is telling. After all, as a technology for reproduction, its ability to make the 
private public is one of photography’s defining features. The camera captures what – or who – is 
present in a specific time and place, visible to only so many viewers, and makes it available for 
potentially the whole world to see. A photograph can be – probably, almost always is – of a private, 
individual moment; but by eternalizing that moment, by lifting it from flow of time, by turning it 
into a visual document that is both reproducible and mobile, it allows that private moment to enter 
the public realm. Of course, most photographs remain within the relatively private domains of their 
production: in their sitters’ albums, on their makers hard drives, and so on. But the potential for 
public-ness is always there, and this was no less true in the nineteenth century than it is today.        
The previous Chapter showed that photographers, as they defended the copyrightability of 
their works, conceived of photographs as their private property, the publication of which should be 
theirs to control: copyright, then, is a tool that mediates between the private and public domain. This 
chapter is about the emergence, toward the end of the nineteenth century, of another right located 
on the boundary between the private and the public: the right to privacy – or, as it was often 
described in those years, “the right to one’s face.” More specifically, I will show that, during the last 
decades of the nineteenth century and into the twentieth century, the nascent right to privacy 
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became entangled in the debate over photographic copyright. As that debate intensified in the face 
of the expanded market for celebrity portraits and the rise of the illustrated press, a small but vocal 
group of professional photographers and editors increasingly claimed that enhanced copyright 
protections would enable them to safeguards their sitters’ privacy rights. They were able to do so, I 
argue, because “the right to privacy” was still new and conceptually vague; it was also bound up with 
gender roles that the photographic fraternity could use to its advantage.  
Indeed, as the two examples in that 1874 New York Times article on “the right to one’s face” 
suggest, questions of photographic copyright and the right to privacy were often heavily gendered. 
This of course is true of the division between the public and the private in general: to make a 
sweeping generalization, in the nineteenth century as well as in the centuries that preceded it, the 
public sphere was associated with men, the private sphere with women.4 In addition, modesty, 
seclusion, and self-restraint were especially valued in women: not surprisingly, then, the “lady” 
whose picture was displayed in that Brooklyn showcase found the publicity “distasteful,” while the 
“lady” whose husband was a public figure wished for her portrait to remain out of public view. And 
yet in both these cases, it were men – a male photographer, a brother, male newspaper editors, and a 
husband – who fought over the photographs; the women themselves were objects, not agents, of 
these controversies. This kind of paternalism would be a returning feature of the debate over 
photographic copyright and sitters’ privacy. That this should be so can be explained, in part, by the 
general mores and gender roles of the time; it also fits a profession that defined itself by fraternity, 
gentlemanly behavior, and other male prerogatives.   
In a time when public concerns over new invasions of privacy were on the rise, claiming the 
ability to protect privacy through copyright was a smart rhetorical strategy on the part of 
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photographers. It may not have been entirely disingenuous, either: “privacy” was conceptually 
vague, “photographic copyright” was still a contested category too, and photography, which had 
only recently morphed into a mass medium, still had enough interpretative flexibility to make it 
unclear where, exactly, authorship, ownership, and the right to control images resided. It would take 
until the first decades of the twentieth century for these matters to become more crystalized and 
settled – and for the right to privacy to become unmoored from the definition of photographic 
copyright. Until then, copyright, privacy, and photography – all mediators between the public and 
the private – would be bound up together in ways that remind us of the extent to which legal rights, 
technologies and professions are all subject to social shaping, contest, and negotiation.     
But before we go there, let’s first dwell a bit longer on the right to privacy, and on how and 
why it began to take shape just as the photographic copyright debate intensified.  
 
2. 
Much like “authenticity,” “objectivity” and “authorship,” “privacy” is a nebulous concept. 
Depending on whom you’d ask, it could mean anything from secrecy, solitude, anonymity and 
decency to modesty or loneliness.5 In antiquity, for instance, the private sphere represented labor, 
confinement, and hierarchy, while the public sphere – the town square – stood for freedom, equality 
and democracy.6 In medieval Europe, “solitary wandering” was a symptom of insanity, so that if you 
happened to be out on the road alone a tad too long, people were free to either rob you, or to 
“restore [you] by force” to the community.7 And in eighteenth century England and America, the 
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conception of “self” was first and foremost a public one: community came before the individual, 
“privacy” being a vaguely dangerous state that might even get in the way of the formation of a moral 
self.8 In fact, for the better part of the nineteenth century, the values that mattered most in the 
United States were those of “affiliation, participation, and partisanship” – all values associated with 
the public, not with the private sphere.9   
None of this is to suggest that privacy, or something similar to privacy, such as secrecy, 
intimacy, concealment, reticence, or modesty, was not valued before the nineteenth century. It 
wasn’t until the end of that century, however, that “privacy” became the umbrella-term for many if 
not all of these features, and that the idea that it was about to go asunder – and consequently, was in 
need of legal protection – began to take root. Toward the end of the nineteenth century, the private 
sphere, and an individual’s right to privacy, came to be seen as increasingly important – to the extent 
that, by 1890, Samuel Warren and Louis Brandeis, two young attorneys from Boston, felt compelled 
to write an article calling for legal recognition of a right to privacy. “Of the desirability – indeed of 
the necessity – of some such protection,” they wrote, “there can…be no doubt.”10 The reason lay in 
new social and technological developments: “Instantaneous photographs and newspaper enterprise 
have invaded the sacred precincts of private and domestic life; and numerous mechanical devices 
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threaten to make good the prediction that ‘what is whispered in the closet shall be proclaimed from 
the house-tops.’”11  
By the time Warren and Brandeis wrote their article, mass-circulation city newspapers like 
Joseph Pulitzer’s The World in New York or the Chicago Times in Chicago had begun to 
reconceptionalize journalism with a focus on “making stories, not on promoting parties.”12 More 
precisely, the stories published by these newspapers focused on local, personal, everyday events – 
“human interest stories” – just as much as on political affairs. In order to obtain such stories, 
journalists developed a number of new techniques – including, most prominently, the interview.13 
Conservative critics denounced the rise of the interview and human interest journalism for their 
rudeness and invasiveness: indeed, the dynamic at work between conservative, elite newspaper 
editors and their younger, more sensational brethren was the same as that between an older 
generation of genteel-minded professional photographers and newly minted amateurs – the 
incumbents tried to protect their turf by castigating the newcomers for their impropriety, vulgarity 
and predatory privacy invasions.14 
It was in light of these developments that Warren and Brandeis argued, in what would end 
up becoming the most famous law review article ever written, that the time had come for the law to 
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recognize the existence of a citizen’s right to privacy. Building on precedents from copyright and 
libel law, the lawyers claimed that the rights involved in these cases should be seen “as part of the 
more general right to the immunity of the person – the right to one’s personality.” The right to 
privacy – the right “to be left alone,” they argued, fell under that same umbrella.15  
Warren and Brandeis are often credited with introducing the notion of a right to privacy, but 
in fact editors, critics, and even photographers had been debating the imperiled state of privacy for 
quite a while by the time the two lawyers wrote their article.16 There were other developments that, 
in addition to instantaneous photography and newspaper enterprise, had contributed to a heightened 
awareness of privacy in the late-nineteenth century. Between the end of the Civil War and 1890, 
more than 8 million people had immigrated to the United States; in the year that Warren and 
Brandeis wrote “The Right to Privacy,” the Superintendent of the Census declared the frontier 
“officially closed.” New York especially was getting crowded: in 1890, 1.2 million of the city’s 1.6 
inhabitants lived in slums, sharing small apartments with multiple families. The invention of the 
telephone, the telegraph, cheaper methods for making glass windows and the electric light bulb all 
meant that the personal lives of individuals were – or seemed to be – more easily accessible to 
others. The nascent science of psychology probed into the function and meaning of the individual 
self, and possessive individualism – the idea that one’s “self” is one’s property – was reinforced by 
the expansion of industrial capitalism.17 Urbanization led city-dwellers to the conclusion that one 
had not only a “real self” but also a number of fake or incomplete selves – the ones you used in 
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public to present to others.18 The real, authentic self, it was believed, was the private self: it could 
thrive at home, in the company only of family and loved ones. And in order for this real self to grow 
and be nurtured, it needed one important element: privacy.  
 
3. 
“The press is overstepping in every direction the obvious bounds of propriety and of decency,” 
Warren and Brandeis wrote in “The Right to Privacy.” Conservative, establishment-defending 
motives may have undergirded their article and accusatory tone, but even so, new photographic and 
journalistic practices were, in fact, quite clearly challenging “the boundary between the private and 
public spheres.”19 As it happened, they did so for the very same reasons that Warren and Brandeis 
sought to protect the private sphere: it had become at least as interesting and important as, and 
potentially more revealing than, what took place in the public eye.  
 As privacy became a more prominent cultural value in the late-nineteenth century, then, it 
invited legal protection as well as journalistic (and photographic) invasion. Take for instance New 
York Governor and Democratic presidential candidate Grover Cleveland. Throughout the 1880s 
Cleveland was the subject of many a newspaper article focusing, among other things, on rumors of 
his out-of-wedlock-child.20 After Cleveland was elected to the White House in 1884, the press 
continued to report upon his private life – detailing, especially, his courtship of Francis Folsom, the 
daughter of his former law partner and almost three decades younger than the President. Once the 
couple was married, in 1886, the “vivacious and beautiful Mrs. Cleveland proved to be an 
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enormously popular First Lady” – and since this was the age of illustrated journalism and 
advertising, her image appeared not only in newspapers and magazines but also on “a dizzying array 
of unauthorized ‘endorsements’ for various products, including liver pills, ashtrays, sweets of varying 
kinds, ladies undergarments, and even an allegedly ‘safe’ version of arsenic pills.”21  
 When, in the spring of 1888, John R. Thomas, Representative of Illinois and a friend of the 
Clevelands, stepped into a drug store, he faced a large chromo-lithograph of Mrs. Cleveland, 
advertising “a particular nostrum.” Greatly offended by the fact that “any lady’s picture should be 
used for so vulgar and improper a purpose,” Thomas prepared a bill to lay before the House of 
Congress. This “Bill to Protect Ladies,” introduced that very same year, was meant to safeguard  
the wives, daughters, mothers, and sisters of American citizens, including leading 
officials of the States and Territories…from the vulgar and unauthorized use of 
their likeness, produced or reproduced by photographs, lithographs, chromos or 
other manner for advertising purposes. 22  
Thomas proposed to fine anyone guilty of committing such a “high misdemeanor” $500 to $5000. 
The bill, which amounted to “one of the first federal proposals to protect privacy,” displayed the 
paternalistic elements that marked the late-nineteenth-century debate over privacy in general: in 
effect, it cast “the ladies” as a form of property, and even as it proposed to protect them, its 
phrasing suggests that it really sought to protect men like President Cleveland from the unauthorized 
appropriation of what was legally theirs.23  
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 Soon after Representative Thomas had introduced his bill, a Washington photographer named 
Charles Parker sent a newspaper clipping announcing the bill to Edward Wilson of the Philadelphia 
Photographer, warning that “as it reads, a photographer is prohibited from exhibiting photographs of 
ladies in his own gallery; we would be in a sad plight with such a law.” Parker asked the officers of 
the National Photographic Association to “take hold of this, and have the bill amended so their 
rights or privileges should not be interfered with,” adding that he had already consulted a few 
Congressmen and had come away with the impression that the bill “could be easily passed with an 
amendment to suit photographers, but still prohibiting the use of pretty faces for advertising.”24 As 
Parker saw it, then, photographs were a form of private property – the photographer’s property – 
and the Bill to Protect Ladies, by putting a check on publication, stood to interfere with that right.   
 Where Parker saw the right to privacy, not yet named as such, but already implied, in the Bill 
to Protect Ladies, as a potential curtailment of the photographer’s right to do with his property as he 
pleased, however, Edward Wilson interpreted it as a potential ally to the photographic community. 
He promptly addressed a note to Representative Thomas,  
congratulating him upon the service he was about to do photographers by 
preventing chromo-lithographers from stealing their pictures, and depriving their 
careful artists of their just profits.  
By protecting a lady’s right to privacy, Wilson reasoned, the proposed bill might also protect 
photographers from piratical lithographers. Reasoning in a way that would be repeated over and 
over during the next two decades, Wilson presented the ownership rights of photographers and 
those of sitters as completely aligned. On the other hand, a right to privacy too stringently insisted 
upon could restrict a photographer’s property right; therefore, Wilson also requested Thomas “to so 
word his proposed bill as not, by any vagueness in it, to prevent reputable artists from exhibiting 
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specimens from their negatives, as has always been their privilege when not requested otherwise.”25 
Meanwhile, thirty-five photographers and photographic studios from New York State 
heeded Charles Parker’s call and lodged an official petition against the Bill with their Congressional 
representative, in which they argued that the bill would “prevent photographers from exhibiting, 
even in the most proper way, any picture of any lady customer (a privilege which customer has 
always acceded us, unless the lady makes objection).” The associated photographers “respectfully 
urged” their representative “to secure some modification of said Bill, to exempt Photographers from 
its operations.”26  
Others were less worried. “Photographers are somewhat exercised over a proposed bill in 
the United States Congress, which bill, it is thought, is to prevent the placing on exhibition by any 
photographer in this country, any photograph of a lady, we understand, without her consent in 
writing,” the St. Louis and Canadian Photographer commented. But, the journal added, “we do not think 
it will work any hardship to the photographer” – after all, “there will always be plenty of good 
subjects who will not object to having their pictures properly displayed.” Should the bill come to 
pass, then all photographers needed to do was take down the portraits of women who did not want 
them there, and make sure only to exhibit those of women who had consented to publicity.27 Still, 
the journal added that it did not see the rights of sitters as a “subject for national legislation,” and 
encouraged photographers in other cities and states to follow the example of those Buffalo 
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photographers who were so “on their qui vive to prevent it.”28 Photographers, in other words, could 
be trusted to take care of the portraits of their customers; the law need not get involved. This, of 
course, is what characterizes the professions in general: they are granted the “privilege of self-
regulation” on account of their “service orientation.”29 If photographers thought of themselves as 
professionals, then being allowed to police themselves, rather than being policed by the authorities, 
was crucial.  
The right to privacy, as it was being developed in the late-nineteenth century, was based on 
the idea that one’s self was one’s property (or one’s husband’s, brother’s, or father’s property), and 
that therefore one should be able to control what happened with information about oneself – one 
should have the right, both literally and metaphorically, to control one’s own image.30 Like privacy, 
copyright, too, involves notions of ownership and control.31 When it came to photographs, 
copyright and privacy each sought to protect a different entity with an ownership claim in the image: 
copyright favored the photographer who had produced it, privacy the sitter who was represented in 
it. As such, the two rights could be said to stand in opposition to each other – and the nascent right 
to privacy could be seen, as legal scholar Jessica Lake, for instance, has proposed, as (female) sitters’ 
and the law’s answer to photographers’ copyright: “by placing the pictured, rather than the picture 
taker, in front and center of the debate,” privacy doctrine “challenged the largely masculine 
protections of copyright law…”32 But, as the “Bill to Protect Ladies” and photographers’ varying 
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responses to it makes clear, the opposition was not always so clear-cut. Moreover, in the decades 
that followed, photographers repeatedly used public concerns over privacy as an aid, rather than a 
challenge, to their own property rights. 
As it turned out, photographers needn’t have worried, or at least not yet: Thomas’s Bill was 
rejected by the House, and it would be another two decades before similarly worded statutes found 
their way into state legislatures.33 Still, the episode brought into focus the various components that 
went into the debate over privacy, and the crossovers of that debate with that over photographic 
copyright: celebrity, beauty, journalism, advertising, gender, the question of image ownership, and 
the fact that the protection of the right to privacy of one person would almost automatically entail 
the curtailment of someone else’s property right and even freedom of publication. On the other 
hand, a sitter’s right to privacy might, in some cases, strengthen a photographer’s property right by 
prohibiting unwarranted publication. There was also, perceptible between the lines of both Wilson’s 
and the St. Louis and Canadian Photographer’s commentary, the notion that plain common sense and 
gentlemanly reasonableness could solve all of these questions – that legislators need not interfere on 
behalf of photographic subjects since “reputable artists” could be trusted to protect “the ladies” on 
their own account.  
Indeed, where Representative Thomas tried to marshal the law to regulate the circulation of 
portraits, the professional photographic establishment believed that an unspoken code of honor, of 
ethics even, would be enough to encourage photographers to keep their customers’ pictures safe. As 
a writer for Anthony’s Photographic Bulletin put it later that same year: “it is generally acknowledged that in 
portraiture, the professional has an exclusive right to his negatives, provided he does not exhibit, 
circulate, or vend copies of prints to the detriment, annoyance, or without consent, of the sitter.”34 
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Getting consent was simply the right thing to do, Morris Cooper, the New York lawyer and amateur 
photographer, told a meeting of the PSAI in 1889: after all, “a woman’s face is her fortune, and why 
a photographer should, without her permission, be allowed to distribute her photographs is difficult 
to understand.” 35  
 
4. 
“Generally acknowledged” though it may have been, not every photographer lived by this code of 
honor. In 1890, for instance, in a case that Warren and Brandeis would cite later that year in “The 
Right to Privacy,” actress Marion Manola filed suit in a New York court against her stage manager 
and a photographer. The latter had photographed Manola from a theater box – aided in his effort by 
the relatively recently invented flash light – as she was performing on stage, in tights, in the 
Broadway production “Castles in the Air.” Her manager had placed the photographer in the box in 
the hope of advertising the show more widely; Manola, however, sought an injunction.36 Even 
though the photograph was taken of Manola “while actually officiating in her public capacity,” the 
Court issued the injunction, suggesting that individuals, even public individuals, should indeed have 
a say in what happened to their photographs.37 (Manola pleaded that she did not want her 9-year old 
daughter to see “a photograph of her mother dressed in tights for sale in the shops of Broadway.”)  
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Thanks to the injunction, the photograph never did circulate; yet the fact of its having been 
made semi-surreptitiously, and of Manola going to court, generated more than enough publicity for 
“Castles in the Air,” with the New York Times and other newspapers reporting on the altercation and 
with women writing in afterwards “to the journals supporting Miss Manola in her refusal, and 
expressing admiration for her modesty.”38 (Modesty being, of course, very becoming in a woman.) A 
letter to the editor of The Nation that commented on the case complained that “the photographer of 
the present day, not content with the money that he receives in the ordinary course of business from 
his employers, frequently sells their photographs and negatives, chiefly for advertising uses, to 
outsiders.” The writer, who chose to remain anonymous, believed that  
A statute should be forthwith passed making every one liable, criminally and in a 
heavy penalty, who either sells a photograph or photograph-plate without the 
consent of the sitter; or publishes a photograph, without such consent, for 
advertising purposes. Such a statute would give many the privacy desired, while at 
the same time it would permit the few who desire, for professional or other 
reasons, publicity, to effect that wish by special contract with photographers.39  
Of course, Representative Thomas had proposed such a statute two years earlier; later that year, 
Warren and Brandeis would argue that a common law right to privacy did, in fact, already exist – and 
that all the courts needed to do was recognize it. Photographers, meanwhile – both the established 
professionals and the serious, old-guard gentlemanly amateurs – were aware that the unauthorized 
snapping up and circulation of pictures might damage photography’s reputation. Such behavior, a 
photographer named Charles Blood wrote in Photographic Mosaics,  
very much degrades a beautiful art from which we may all have a great deal of 
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enjoyment, and it lowers the one who does it. There was a time when the amateur 
photographer could carry his camera through the streets and through the public 
places of our cities and towns with a great deal of pride. It was considered quite 
an accomplishment to be a photographer, and to be able to give pleasure to 
friends by the work of the camera. 
No more: these days, due to the “breach of politeness and morality” of the new generation of 
amateurs, photographers were regarded with suspicion, so much so that Blood hesitated to even 
identify as a photographer.40   
 “The temptation to photograph anything and everything, regardless of the approval or wish of 
the subject, and in many cases without informing him of the fact that he has been photographed at 
all, is a matter which is so easy to cultivate and so difficult to rest that a little talk about the right and 
wrong of the case may be timely,” wrote Henry Harrison Supplee in The American Annual of 
Photography, in 1890. He appealed to photographers’ inner gentlemen to resist that temptation: after 
all, there were  
some things which a well-bred man instinctively feels and knows are due to his 
social position, and of which it would be an insult to remind him, and there is no 
good reason why the same code should not apply in matters photographic.41  
Here, again, was the difference between the right to privacy as argued for by Warren and Brandeis, 
and the professional photographers’ conception of privacy. According to the two Boston lawyers, 
privacy belonged to the objects of, in this case, photographs, and ought to be backed up by the law; 
photographers on the other hand defined it as something that they could be counted on to protect on 
account of their gentlemanly dispositions. Legislation could be kept at bay, if only the photographic 
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fraternity would unite in condemning such invasions of privacy, Supplee argued:  
All that is necessary is for every thoughtful man, and particularly every man 
interested in photography and its advance, to set his face firmly against this 
nuisance, and to speak his mind plainly and in unmistakable language upon the 
subject whenever occasion offers.42  
 Abraham Bogardus, who, decades earlier, had testified in court against William Mumler, and 
who had served as the first president of the National Photographic Association, was presented with 
such an occasion that same year, when he was asked to write a photography related advice-column in 
Ladies’ Home Journal.43 “All right-minded amateurs,” Bogardus wrote in one of these columns,  
will unite with me in protesting against the free use of the ‘detective,’ or any other 
camera, on people when they are unaware of the fact that they are being pictured. 
The practice of snapping the camera promiscuously cannot be too strongly 
condemned. It is taking a mean advantage of others and, if continued, will result 
in making amateur photography unpopular, and justly so.44  
In a later column, entitled “A Caution To Women Who Intend Sitting For Their Photographs,” 
Bogardus warned that  
While the great majority of professional photographers are men of honor and 
responsibility, and conduct their business with due regard to the wishes and rights 
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of their patrons, it is to be regretted that there are some unprincipled persons in 
the profession.45  
Women should therefore always make sure to “know the standing of the man to whom they entrust 
their negatives”: an ungentlemanly photographer could use the negative to cause them “great 
mortification by using it for base purposes.” (These base purposes included making composites that 
featured the sitter’s head on a scantily dressed body – or worse.)  
 Of course, Bogardus’ “advice” to sitters was at the same time a form of boundary-work: by 
issuing a warning to customers, Bogardus also made it very clear what good, professional 
photographic behavior looked like – decent, respectful, gentlemanly, discreet, and above all, 
trustworthy.  
 In the closing years of the nineteenth century, it should be clear by now, the right to privacy in 
relation to photography was high on the minds of editors, lawyers, publishers, the public, and, not 
least of all, photographers. Over the course of those same years the nature of photographic copyright 
had also become more pressing, as photographers and publishers confronted each other over the 
uses, abuses, and extent of this contested property right. Before too long, the right to privacy became 
completely caught up in the debate over photographic copyright – and nowhere more so, than in the 
activism and litigation of Broadway photographer Benjamin J. Falk. 
 
5.  
When Benjamin J. Falk (1877-1915) graduated from the College of the City of New York, his 
original plan, as he told an interviewer years later, was to become a lawyer.46 Upon taking a course of 
studies at the National Academy of Design, however, he got into photography and started working 
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in the Union Square studio of the well-known portrait and celebrity photographer George G. 
Rockwood. In 1877, Falk set out on his own, equipping a small studio on 14th street from where, 
four years later, he moved to a larger establishment on Broadway. He quickly gained renown for his 
portraits of stage celebrities, falling into the same line of work – and same advertising strategy – as 
Mathew Brady, Napoleon Sarony and others before him: namely, that of photographing public 
figures and pretty women both for general sale and as a way to attract “regular” customers. Always 
keeping abreast of the latest technical developments with regard to photography, Falk had been able 
to secure the first photograph of a stage scene, in 1883, but it was his portraits of actors and 
actresses in their stage costumes that brought him the most fame and the greatest revenue stream. 
“To the thousands of people who pass through New York to and from the four quarters of the 
world,” Wilson’s Photographic Magazine wrote in an admiring profile in 1898, “the Falk studio on West 
Twenty-Fourth Street is noteworthy as the source whence came the superb portraits of famous men 
and women which they have seen and admired in public prints or in the art stores of their own 
cities.”47 Napoleon Sarony had passed away two years before, leaving Falk as his uncontested heir. 
His studio employed a staff of somewhere between 15 and 25, including an “operating room” 
assistant as well as assistants in the dark room, the printing department, and the retouching 
department.48 The studio was just off of Madison Square and occupied a five-story building, with an 
artfully designed reception area, a smartly lighted operating room on the top floor, as well as 
stockroom that contained “over thirty thousand photographs of celebrities, classified and instantly 
accessible when required for the orders received daily from all parts of the world.” Falk claimed that 
he sold almost a hundred thousand prints of such portraits a year; in addition he also served a large 
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“private clientele” consisting in part of prominent families from New York, Washington, Boston, 
Philadelphia, and elsewhere.49  
From the late 1880s onwards, Falk became the photographic profession’s most vocal 
copyright advocate. His copyright activism was closely linked to an equally vigorous crusade for 
public recognition of photography’s status as a fine art – a crusade that also involved denouncing 
photographers who failed to live up to artistic standards. “The pandering only to the chemical or 
mechanical portion of our work on the part of so many operators is what has brought photography 
into disrepute as an art medium,” he would write, for instance.50 Like Sarony and others before him, 
Falk believed that photography’s chemical and mechanical aspects were merely “stepping-stones to 
the embodiment of artistic ideas”; the camera, he maintained, “like the brush or pencil, is simply a 
tool, and may be handled well or ill.” For Falk, the highest aim of photography-as-art was 
“naturalness”: a portrait photographer’s artistry, he believed, lay in his ability “to make [sitters] lose 
their self-consciousness” and to achieve “the appearance of spontaneity.”51 Like Sarony, Falk prided 
himself on the many tactics and techniques he had at his disposal in order to get sitters to pose just 
so – and like Sarony, he was universally celebrated for the results obtained. 
In the fall of 1888, the same year that had seen the introduction and quiet defeat of 
Representative Thomas’s “Bill to Protect Ladies,” Falk published a circular in various photographic 
journals. “Among the laws created by legislation for the protection of the property of individual 
citizens,” he wrote, “there should be one somewhat adequate to the preservation to the rights of the 
photographer in his own work; but, as yet, none such exists.”52 Photographs had been included in 
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copyright law for more than two decades at that point, and no less an authority than the Supreme 
Court had upheld the constitutionality of this state of affairs a few years before. But while those 
“general copyright laws” might have sufficed “for the needs of the art in its earlier days,” Falk 
believed they had become “utterly inadequate” by the late 1880s, a time in which it was  
hardly an exaggeration to say that most of the other reproductive pictorial arts 
derive their main support from the photographer’s works, and this without 
making him any return in either money or reputation.53  
Lithographers, advertisers, illustrated newspapers and magazines: they all seemed to feel 
perfectly within their right to appropriate (“to put it politely”) a photographer’s work without even 
mentioning his name in the final result, let alone sharing “the profits with the photographer who 
created the original.” Sure, there were copyright laws, but as they stood, Falk wrote, “the victim” of 
photographic piracy was “practically as powerless to prevent, as he is unable to obtain, redress for 
the wrongs he suffers.”54 Why? Applying for copyright was laborious and, if done consistently, could 
cause a photographer “an enormous and almost prohibitory amount of trouble and expense,” since 
it involved sending the title of every picture he wished to protect, paying the copyright fee, and 
depositing two copies. Since a photographer might make many thousands of photographs a year, 
and therefore couldn’t possibly go through the motions of copyrighting each and every single one of 
them; and since he also had no way of knowing beforehand which of these photographs might 
“strike a pirate’s fancy,” Falk wrote, the present copyright law was, in effect, worthless.55  
 Therefore, Falk proposed an amendment to the copyright law – one that would enable 
photographers to pay an annual copyright fee and, in doing so, to have all of their pictures protected 
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at once. Falk had done his research: he had corresponded with the Librarian of Congress, and had 
been told that the total amount received by the Government from photographic copyright fees 
amounted to $3000. If an annual fee of the sort Falk was proposing were adopted, and even if it was 
set at only $100 per photographer per year, there was “little doubt that many times three thousand 
dollars would accrue to the Government from this source alone.” Falk concluded his circular by 
noting that he had already been able to interest “one of our more prominent and able legislators in 
this subject,” and that this representative had “promised to introduce it at once to Congress, if 
sufficient data are furnished to enable him properly to advocate the proposed amendment.”56  
It would take almost a century before a situation similar to the one proposed by Falk became 
reality. Still, over the following decades, Falk would continue to propose amendments to ensure 
proper protection for photographers, while also suing left and right anyone who infringed his own 
copyrights. Those cases showed, among other things, the dubious legacy of Burrow-Giles v. Sarony: 
for, in reserving judgment on the question of whether all photographs could be the subject of 
copyright, the Supreme Court had left room for defendants in copyright infringement cases to 
continue playing the “photographers are merely mechanics” card. Nevertheless, Falk generally 
emerged as the victor in these cases – and in doing so, he contributed to the development of a more 
inclusive understanding of photographic originality and, with that, authorship.57 While Falk’s later 
copyright activism as a lobbyist and community organizer would often use sitter’s privacy as an 
argument in favor of copyright, his litigation was mostly concerned with constructing the 
photographer-as-author, and photography as art.  
 In 1891, for instance, Falk sued the Brett Lithographing Company for copyright infringement 
on a portrait he had made of a mother and child, in which the mother had the child’s finger in her 
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mouth.58 Brett Lithographing, which had used the image for an advertisement, argued that Falk was 
“not sufficiently shown to have been the author of the photograph.” There was little evidence in the 
photograph to suggest that elaborate stage directions, drapery, or exquisite lighting had gone into its 
production, but Falk argued that his authorship had manifested itself in his choosing “the proper 
time to produce this photograph.” As Falk put it, according to the presiding Judge’s summary of his 
argument, while other photographs  
might have been or may be taken of some other woman and child, or of this 
woman and her child in similar positions, or the same as near as may be, … none 
of them will be exactly like this. [Falk] is, and no one else can be, the author of 
this.59  
The judge found for Falk, ruling that “the amount of labor or skill in the production does not seem 
to be material” – as long as the result was a “proper subject” for copyright and copyrighted 
according to the rules – and granted an injunction. It thus was the photographer’s “eye,” his ability 
to click the button at just the right moment, along with his ability to go through the motions of 
registering the resulting image for copyright, that made him the author of a photograph, and not 
much else besides.60 Already, “authorship” in a photograph was moving away from the elaborate 
staging and artful posing by which it had been defined in Burrow-Giles v. Sarony, and toward what 
would come to be known, in the twentieth century and up to the present, as “the decisive 
moment.”61 
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 Another case, fought in the summer of 1893, turned on the question of a sitter’s role in the 
production of a photograph. Falk had sued Donaldson & Co., lithographers, over copyright 
infringement of a portrait he had made of the actress Julia Marlowe a few years earlier. During the 
hearing in the Circuit Court in New York, Falk recounted how he had invited the actress to come to 
his studio, how she had brought various costumes, and how he photographed her in “in some 20 or 
30 different positions, representing different characters assumed by her on the stage.” One of these 
photographs, an almost full-length side view, represented her in the character of Parthenia in the 
play “Ingomar, the Barbarian,” and it was this photograph that Falk accused Donaldson & Co. of 
pirating. He explained “at length” the methods he used during such sittings, methods designed “to 
make the subject so forget his surroundings as to mentally assume the part of character to be 
represented in the picture.”62 
 The defendant’s counsel argued that Falk was not an author, but merely a mechanic: Julia 
Marlowe was “a trained actress,” which made the idea that Falk had had any part in suggesting her 
costume, facial expression or pose “absurd.” The costume was one always worn by Marlowe when 
performing this role; her hairdo simply followed the fashion of the day; and she could be seen 
wearing the same outfit and hairdo, and even assuming very similar poses, in other photographs 
made by other photographers. There was, in other words, really nothing original about Falk’s 
particular photograph. 
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Fig. 14. Benjamin J. Falk, “Julia Marlowe,” Copyright 1888.  
Source: The Cabinet Card Gallery (cabinetcardgallery.wordpress.com) 
  
 The Judge however said that it was clear to him that Falk’s portrait of Julia Marlowe was “the 
work of an artist”; the only question was “whether the artist was Miss Marlowe, or complainant.”63 
He pointed out that Falk had been an artist before becoming a photographer, that he had years of 
experience in making artistic photographs, and that all of this contributed to making this particular 
picture. Moreover, he added, the position “assumed by Miss Marlowe” was a side view:  
It is one where the direction of the head and eyes is such that she could not have 
judged, by herself, how far to turn the body, and raise the hands, or how to incline 
the head, so that the lights and shadows might best reveal the beauties of face and 
figure.64  
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The only one who had been able to make that judgment, and thus to exercise the final authority over 
the photograph, had been Falk. Again, much like Oscar Wilde in Sarony’s portrait, the model had 
become an empty vessel, a conduit, a medium channeling the artistic vision of the photographer. 
Thus, the judge maintained, Falk was indeed “the author of an original work of art, the product of 
his intellectual invention.”  
 Donaldson’s counsel tried a few other routes, arguing, for instance, that its lithograph was 
not an exact copy of the photograph, and that it hadn’t diminished the sale of Falk’s portrait, but the 
judge would have none of it.65 Finally, the counsel warned that “the application of the copyright law 
to cases like the present might lead to abuse, and be productive of injustice.” This, the judge said, 
was not something to be overlooked, but it was also not his job to take that into account in deciding 
the case – all he had to do was look at the law and the facts before him. He therefore decided in 
favor of Falk, issuing an injunction and payment of damages.66  
A decade later, Donaldson Lithographing Company would again be the defendant in a case, 
fought before the Supreme Court and brought by George Bleistein for infringement of copyright on 
a poster advertising a circus. Again, the lithographic company argued that the work in question did 
not qualify for copyright protection, since copyright was not intended to extend to non-artistic, 
commercial productions such as advertisements. In a ruling that, like Burow-Giles v. Sarony, counts as 
a landmark today for the way in which it extended the purview of copyright, the Court, led by Justice 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
64 Ibid. In addition, the Judge said of the Marlowe-portraits presented by the defense: “Each is the side view of the same 
woman, in the same gown. But in one, a pretty woman is standing for her picture; in the other” –by which he meant 
Falk’s – “she has lost her personality in the character she has assumed, as interpreted in the pose chosen by 
complainant.” In other words, Falk had managed to make Marlowe “lose her personality,” and to become an empty 
vessel, the medium for his own artistic vision. Regarding how the Judge was able to tell the difference, he stated: “it 
seems to me only necessary to compare the tow photographs in order to detect those differences which, not to be 
expressed in words, yet, taken together, serve to show that the one is in no sense a counterpart of the other.” 
 
65  Ibid.   
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Holmes, decided in favor of Bleistein. Citing Burrow-Giles v. Sarony, Holmes said that a production, 
whether it be a Velasquez painting or a Bleistein circus advertisement, was “the personal reaction of 
an individual upon nature. Personality always contains something unique, [and] that something he 
may copyright…” With that, the “originality threshold” had gotten about as low as it could: all that 
mattered was “a personal reaction upon nature,” and such a reaction certainly might be so minimal 
as the pushing of a camera’s button at a specific time and place.67 
 
6.  
The suggestion, made by the defendants in Falk v. Donaldson, that photographers might “abuse” 
copyright was not a new one. Falk’s copyright activism, along with that of a number of other 
photographers, such as Falk’s former employee and fellow stage photographer Jacob Schloss, had 
taken the form of copyrighting every image they made and promptly suing infringers, whether 
lithographer or newspaper publisher or advertiser.68 At a time when newspaper publishers, 
lithographers and advertisers were still in the habit of simply appropriating the images they wished to 
use, there was plenty of suing to do; since the law stipulated that an infringing party, when found 
guilty, was to pay one dollar per copy found in his possession, damages could run punitively high. 
For instance, in 1891, the Washington, D.C. photographer C.M. Bell sued the Henderson Krebs 
Lithographic Company for $34,000 in damages for copying, without permission, his portrait of First 
Lady Mrs. Cleveland for use in an advertisement. The only reason Bell didn’t become a rich man was 
because the company, aware of the fact that the image had been pirated and unwilling to risk legal 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
67 “Bleistein v. Donaldson Lithographing Co., Washington D.C. (1903),” Primary Sources on Copyright (1450-1900), 
eds. L. Bently & M. Kretschmer, accessed October 2015: www.copyrighthistory.org. 
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penalties, had burned all 34,000 trade cards before the case came to a head.69 
 Less than a month after Falk defeated Donaldson in court, the New York Herald, under the 
heading “Copyright and Blackmail,” published a communication from “a well known lithographing 
house, who speak from experience as victims” – Donaldson, most likely. This letter, the newspaper 
stated, afforded “timely and forcible proof of the flagrant abuses practiced under cover of the 
Copyright law.” The representative of the lithographic company, who signed off as “victim,” 
complained that photographers abused copyright to swindle publishers or lithographers by suing or 
threatening to sue whenever their photographs were used: “and by threats the innocent party is 
compelled to submit to what is substantially blackmail.”70  
 Like Falk, “victim” believed that the copyright law ought to be reformed, but unlike Falk, who 
felt that the law should enable photographers to copyright all their pictures at once, “victim” 
believed that reform should consist of debarring photographers  
from copyrighting any photograph which is simply that of a living person, whose 
draperies, pose, and attitude are not the invention of the photographer, but are 
what he or she may be seen in at any time.  
Such a restriction to the law, he concluded, “would prevent photographers making a business of 
copyrighting photographs which are in no sense original and driving a thriving trade by suing 
reputable publishers who use said photographs.”71   
 A second letter to the editor, this one written by someone with the handle “lawyer,” offered 
another example of “the extent and iniquity of the abuses possible” under copyright law. Imagine a 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
69 “Photographer Bell’s Suit,” New York Times, January 30, 1891. 
 
70 “Copyright and Blackmail,” New York Herald, September 4, 1893. 
 
71 Ibid. Indeed, the reform should debar only photographers from the ability of legally protecting their work: copyright 
protection should still be fully extended “the artist who paints a picture, makes an etching or original drawing for any 
use; also to the sculptor, and primarily to the author.”   
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photographer who, as photographers were wont to do, asked an actress to pose for him, paying her 
a royalty and giving her a number of copies for personal use in return. Now imagine that the actress 
offered one of these copies to a newspaper, with the express permission to reproduce it – surely she 
would be perfectly in her right to do so. And yet, as soon as the picture appeared in print, “an 
unscrupulous photographer may sue or threaten to sue the paper for violation of the copyright.” 
The scenario wasn’t merely hypothetical, “lawyer” added: instances of precisely this kind of abuse 
were said to have been taking place already.72  
 The Herald commented that it had some knowledge of the “abuses” described by “victim” and 
“lawyer,” and that, as a consequence, there were “photographs which it will not reproduce either 
with or without the consent of the subject or the photographer” for fear of being sued – i.e., there 
were some images that the public was prevented from seeing by the litigious photographers. Besides, 
the Herald continued, 
the photograph of a living person is not a legitimate subject of copyright, and 
formerly the law did not so regard it. Above all traffic in them should not be 
protected for the benefit of the photographer. Even worded as loosely as it is it 
may be doubted whether the law was even intended to cover such photographs, 
and it is pretty clear that it did not intend to give the copyright to the 
photographer. 
In addition to questioning the constitutionality of copyright’s extension to photography, then, the 
Herald held copyright to have been intended to protect the sitter, not the photographer:  
Private persons may well protest against traffic in their pictures and public men 
have good reason to object to a photographer’s monopoly. In public men the whole 
community is interested, and reputable dailies, weeklies, and monthlies should be as 
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free when occasion requires to print their photographs by leave for the satisfaction 
of the public as they are to chronicle their public doings or sayings.73  
In other words, a photographer’s right, which shouldn’t have been granted him in the first place, was 
both a potential threat to private sitters’ ability to control their own images and a check on the 
publisher’s ability to provide the public with (visual) information. The boundary between the public 
and private domain proved to be a contested one – as was the question of what belonged where. Was 
a portrait the property of a photographer, or of its sitter? Or did it, if that sitter happened to be a 
public person, belong to the public domain? Like “victim” and “lawyer,” the Herald argued that when 
it came to photographs, copyright law “should be entirely repealed or radically amended”:  
A monopoly in the photographs of living persons is entirely foreign to the 
purpose of a copyright law and contrary to the interests of the community. When 
that monopoly is made the means of unscrupulous abuses, and even blackmail, it 
becomes an outrage which should be stamped out.74  
 It might be good to note, here, that the Herald, like most newspapers, rarely if ever published 
photographs at this time. But photographs, including portraits, did frequently serve as the basis for 
engravings, and the halftone technology that would enable newspapers to print photographs directly 
alongside print from the early twentieth century onwards was already making headway on the 
magazine landscape. With this in mind, it’s clear that the Herald was editorializing on its own behalf as 
much as on that of “the community.”   
 Springing to photography’s defense, someone signing off as “Fair Play” wrote to the Herald two 
days later. Not every photograph could be copyrighted, “Fair Play” explained: “only such as are 
artistic” were eligible for legal protection, and this was only just. Also, contrary to the disingenuous 
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claims of “lawyer” and the Herald, a copyrighted picture could not “be copied innocently, as it bears 
the notice of copyright on its surface.” If it was impossible to infringe a copyright unwittingly, then 
getting sued over infringement could hardly be called blackmail. Besides, if a “reputable newspaper” 
would only ask for the permission to reproduce a photograph, chances were it would promptly be 
allowed to do so, on the one modest condition that a notice attesting to the photographer’s name and 
copyright be printed along with it.75 Again, as had been the case in earlier decades with regard to 
technological and chemical inventions and discoveries, credit and attribution might well have been 
considered just as important as money, reputational gains as valuable as dollars.  
 Still, “Fair Play” conceded that the law should indeed be altered in one respect, and that was 
with regard to the measure of damages that could be recovered for an infringement. One dollar per 
copy was indeed far too high a penalty, a relic from the days when “the enormous circulations of the 
present day were not yet dreamed of.”76  
 In a letter to Wilson’s Photographic Magazine, a photographer named D. Bachrach complained 
about “the recent attacks made in the New York Herald, editorially and otherwise, on the law of 
copyright as applied to photographs” – attacks which, he felt certain, were but a prelude “to an 
attempt to weaken, instead of strengthening our rights.” He warned “the fraternity to be on the alert 
and post their representatives in Congress on the subject.” Like Falk, Bachrach proposed that the 
copyright law be amended to enable photographers to copyright “every original sitting…without the 
present formality and expense”: this would give the profession “some show of justice and enable the 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
75 See also for instance “Photographs for the Press,” Professional and Amateur Photographer 8, no. 6 (June 1903): 232-233, 
which argues that “The small fee generally paid for permission to use a picture for journalistic purposes is not worth 
consideration in comparison with the value of the appearance of the photographer’s name in connection with a good 
picture in a first-class publication. In fact, it is not too much to say that the game would not be worth the candle were 
the advertisement element omitted.”  
 
76 “The Copyright Law,” New York Herald, September 6, 1893, 8. 
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producer of a valuable piece of work to get the kernel instead of, as at present, only the shell.”77 
 In this contest between photographers and publishers, which would continue for almost two 
decades, both parties claimed victimhood: photographers were the victim of lithographers and 
publishers who pirated their work; and lithographers and publishers were victimized by unscrupulous 
photographers who, like patent sharks, sought to blackmail anyone who “innocently” infringed their 
copyrights, copyrights which they never should have gotten in the first place, since most often their 
work was merely mechanical, not artistic.  
 Before too long, a third party would be thrown into the mix. Like the Herald, publishers 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
77 D. Bachrach, “Photographic Copyright in Danger! Sound the Alarm!” Wilson’s Photographic Magazine 30, no. 443 
(November 1, 1893): 498-499. See also D. Bachrach, “The Copyright Question: Respectfully Dedicated to Mr. B.J. Falk,” 
Wilson’s Photogrpahic Magazine 34, no. 483 (March 1, 1897): 104.  
The debate over photographic copyright between photographers and publishers was part of a larger debate about the 
proper purpose, nature and extent of copyright. Indeed, in the nineteenth century as much as today, “Americans 
disagreed both about the nature of copyright and about where exactly this property resided,” and consequently “a variety 
of models of intellectual property still vied for dominance in popular opinion, in Congress, and in the courts.” The 
passage of the Chase Act, the United States’ first international copyright law, in 1891, for example, had been heralded by 
some, and denounced by others. For the longest time, the United States had declined to grant copyright to foreign 
authors and publishers, and newspaper, magazine and book publishers had benefited from this arrangement because it 
enabled them to reprint the work of foreign authors with abandon. While an important argument against international 
copyright was that its absence allowed cheap and widespread access to print, and although it serves the publishers of 
pamphlets, magazines, newspapers and books,  foreign authors and publishers, understandably, were less happy about it. 
In addition, since the absence of international copyright worked both ways, the United States’ sanctioned piracy of 
foreign works meant that American authors and publishers had no way of profiting from foreign editions of their own 
works either. (As it happened, one of the early advocates of international copyright had been George Putnam, the well-
known publisher and brother-in-law of the Photographic and Fine Art Journal Henry Hunt Snelling.) After half a century of 
debate over the merits of international copyright, and under pressure from the various international copyright treaties 
that were being ratified in Europe throughout the 1870s and 1880s, the United States in 1891 signed a treaty with Great 
Britain, France, Germany, Italy, Spain, Portugal, Belgium, Denmark, Switzerland, Mexico, Chile, The Netherlands, and 
Costa Rica that allowed citizens of those countries to copyright their works in the United States, while American books, 
maps, charts, dramatic and musical compositions, engravings, cuts, prints, and photographs, if copyrighted, would be 
protected in these countries as well.77 The New York Herald, for one, thought this “reckless legislation” was “absurd” 
and “outrageous”: “Suppose,” the newspaper editorialized, “one of our popular illustrated monthlies reproduces, with 
the best of intentions, but without written and attested authority, a small illustration, cut or photograph covered by the 
International Copyright act,” – suppose, in other words, that a publication appropriated a foreign image, as publications 
had been free to do prior to the ratification of International Copyright– then “the foreign owner of the copyright, to say 
nothing of the forfeiture of plates and copies, may sue for a penalty of one dollar for every copy found in the possession 
of the publishers.” Again, it was especially this “penalty of one dollar” that was deemed problematic –newspapers and 
magazines tended to have large circulations, and each single copy would carry the image in question. If suit was brought 
right at a time when “the whole edition of a hundred thousand or a hundred and fifty thousand copies is on hand,” it 
would cost the magazine or newspaper hundreds of thousands of dollars – and half of that sum would not even stay in 
the United States, but go to “the foreign plaintiff.” (McGill, “Copyright,” 158, 166, 177; see also “Reckless Law Making,” 
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argued that photographic copyright prevented the public from seeing certain images – that it 
checked the free flow of information – and also that copyright should be used, at the most, to 
protect “private persons” against unwanted “traffic in their pictures.” Conversely, in the 
photographers’ argument, sitters were protected from unwanted exposure by a benevolent 
photographer’s control over their images, and could be exposed to unwanted publicity if his 
copyright was breached or curtailed. In 1891, for example, when Falk photographed the stage actress 
Marie Jansen, he had informed her that by procuring a copyright, he could protect not only himself 
from piracy, but her as well, from misrepresentation or caricaturization.78 Falk thus framed the 
photographer’s copyright as a measure to protect the sitter from unwanted or unfair exposure – an 
argument that may have had some truth to it but that also, and more importantly, would fare well in 
a time of a heightening concern over privacy invasions from the press and photographers. This line 
of reasoning would become increasingly common in the decades to follow.79 
 
7. 
With Falk and others like him defending their copyright so vigorously, newspaper publishers felt 
compelled to try and rein in photographic copyright. By the mid-1890s, several newspapers had 
organized into a body called “The Newspaper Union,” which, as Wilson’s Photographic Magazine put it, 
aimed “to get the right to steal from photographers legalized by the United States government.”80 
Rhetoric aside, the newspapers did manage to convince Congress that they were “liable for 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
78 Wm. Geo. Oppenheim, “Photography and Law,” The American Amateur Photographer 6, no. 2 (February, 1894): 64. 
 
79 One of the images that Falk took in that session was later republished by the New York World, upon which Falk sued 
the newspaper for $260,183.00 in damages – a case that may well have been on the mind of “Lawyer” when he wrote his 
letter to the editor of the Herald. The case was probably settled out of court, as happened in those days. See Oppenheim, 
“Photography and the Law” and “The Rise of Marie Jansen,” The World, April 24, 1892. See also Shields, Still. See also 
for instance J.A. Randall, “Free Sittings,” Wilson’s Photographic Magazine 43, no. 591 (March 1, 1906): 591-2. 
 
80 “Concerning Copyright,” Wilson’s Photographic Magazine 32, no. 461 (May 1, 1895). 
 
	  
  264 
‘expensive and oppressive’ penalties for publishing photographs.”81 In 1895 they succeeded in 
securing an amendment to the Copyright Act, which set the penalties for copyright infringement of 
photographs “made from any object not a work of fine art” at not less than $100 nor more than 
$5000, thus capping the potential havoc a litigious photographer could wreck.82  
 In 1895, partly in response to this organized opposition to photographic copyright, Falk, 
together with his former mentor George Rockwood, Napoleon Sarony, and photographers James L. 
Breese and Charles Bolles, founded the Photographers’ Copyright League, an organization that 
proposed to take upon itself “the prosecution of all infringers of the copyright work of any of its 
members.” The League would bear the burden of fighting copyright infringement suits in exchange 
for a percentage of the recovered damages, as well as “a moderate annual membership contribution” 
– just enough for the League to be self-sustaining. A prospectus sent out to “prominent 
photographers” to notify them of the proposed League stated that over the past decade, a “vigorous 
battle” had been afoot between “a few determined photographers on the one hand, and an 
indiscriminate host of lithographers and other pirates, on the other.” So far, the prospectus said, 
each photographer had “done his fighting single-handed, and generally against large and powerful 
corporations”; the League would bring an end to that state of affairs. “In union we shall certainly 
find our greatest strength,” and the League would “raise the dignity of our profession, and will often 
alone be sufficient to discourage infringement and frighten off piracy.”83  
 To Falk, copyrighting photographs made good business sense while also helping to uphold 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
81 William F. Patry, “Copyright Law and Practice,” The Bureau of National Affairs, Inc., 2000, accessed October 2015: 
http://digital-law-online.info/patry/patry6.html. 
 
82 Ibid. The amendment made a distinction between photographs that were not works of art and those that were, much 
as the Supreme Court had done in Burrow-Giles v. Sarony, because “for infringement on paintings, drawings, 
engravings, etchings, prints, models or designs for a work of art, as well as photographs of works of fine art, the penalty 
was set at not less than $250 nor more than $10,000.” Of the penalties recovered, the wronged party could keep half, 
while the other half went to the US Treasury. 
 
83 “Concerning Copyright.”  
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photography’s status as a fine art. “Photographers, as a class, are regarded as mere mechanics by lots 
of people who ought to know better,” he wrote in 1895:  
As an antidote to this unfair spirit which still exists, in a large measure among 
many publishers and others who are continually deriving benefit from our best 
works, I know of no better action that we can take than to copyright such of our 
productions as are original and good. This will prevent the wholesale piracy which 
has been going on uninterruptedly for many years. Newspapers and other 
publishers will then no longer appropriate our creations without first securing our 
permission to do so, and the entire photographic fraternity, as a class, would gain 
largely in the respect due to it, and which is still sadly lacking.84 
 From the mid-1890s and into the twentieth century, the battle between the Photographers’ 
Copyright League and newspaper publishers took the form of litigation and lobbying legislators on 
behalf of copyright reform. While litigation, as we have seen, often involved the photographer 
proving his “authorship,” the lobbying leaned more heavily on the notion that photographers could 
be the guardians of their sitters’ privacy rights.  
 Early in 1898, for example, two bills were introduced to Congress to amend the Copyright 
Act, both reportedly initiated by representatives of the newspaper branch.85 The “Shafroth Bill” 
proposed that only those photographs be granted copyright that were either “a work of the fine 
arts,” or included as an illustration in a copyrighted publication, while the “Hicks Bill” proposed that 
“a line production published in a daily newspaper of a photograph made from an object not a work 
of fine arts shall not be considered as a violation of copyright of such photograph” – in other words, 
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85 “Photographers’ Association of America. Official Report,” Anthony’s Photographic Bulletin 29, no. 8 (August, 1898): 234. 
See also “More About the Copyright Crisis,” Wilson’s Photographic Magazine 35, no. 496 (April 1, 1898): 145-146. 
 
	  
  266 
that newspapers using photographs as the basis for their illustrations could in the majority of cases 
not be found guilty of copyright infringement.86  
 The Photographers’ Copyright League held the bills to be “so manifestly unfair to our 
profession that united action should be taken at once to defeat them,” and set out to prevent the 
proposed amendments from being passed.87 Even if the League’s leadership believed, as George 
Rockwood did for instance, that the measures were “unconstitutional” and, if accepted, could easily 
be fought in court, it was also clear that such an approach “would have taken an enormous amount 
of money and years of time, during which [the illustrated press] would have been taking 
[photographers’] property and using it just as they pleased for their own benefit.”88 
 A public hearing for and against the bills was scheduled on March 1, 1898, and Falk, 
Rockwood and Bolles traveled to Washington to petition against their passage. They presented the 
Congressional Committee with “many fine examples of portraiture, genre, marine, and landscape 
work” – photographs that would not be protected under the proposed bills, and that they hoped 
would strengthen the Committee’s understanding of “the value of the photographer’s work and the 
justice of the demand for adequate protection in its reproduction.”89 
 In his opening statement, Falk emphasized not only a photographer’s rights in his own work, 
but also warned that passage of the bills would be detrimental to “the rights of private sitters over 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
86 Benjamin J. Falk, et al., “The Photographers’ Copyright League,” Anthony’s Photographic Bulletin 24, no. 3 (March 1898): 
74-75. Hicks, although responsible for introducing the bill, had neither come up with it nor did he endorse it: Hicks was 
the chairman of the copyright committee in Congress: “if his constituents or any body of men send a bill to him and ask 
him to introduce it, he is in duty bound to bring that before Congress or before his committee.” “Photographers’ 
Association of America. Official Report,” 234.  
 
87 Falk et al., “Copyright League.” The League also temporarily did way with its annual membership fee, in the hope that 
this would induce more photographers to join, thus giving the League larger “moral force and weight.” 
 
88 “Photographers’ Association of America. Official Report,” 234.  
 
89 “The newspaper people, who were expected to attend the hearing and state why they had inspired the bills in question, 
were absent, but asked for a postponement of the hearing until they could be present,” Wilson’s Photographic Magazine 
reported afterwards. “More About the Copyright Crisis.” 
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their own pictures.” He thus enlisted the right to privacy in the defense of copyright, presenting the 
interests of photographer and sitter as wholly aligned.90 This argument was being made, of course, in 
a time when concerns over privacy invasions, especially privacy invasions with the aid of 
photography, were on the rise.  George Rockwood, who was experienced in “pure photography” as 
well as photomechanical reproduction, pointed out that the term “line production” in the Hicks Bill 
was so ambiguous that it could be “stretched or construed so as to cover not only a crude line 
drawing from a photograph, but also the finest kind of wood-cut, steel engraving, or even a printed 
half-tone engraving.” Bolles, finally, explained that the line of work in which he was engaged – 
marine photography – demanded a considerable outlay of time and skill, but that he would be 
unable to get any remuneration in return should these bills be passed, because those pictures did not 
fall under the definition of “fine art.”91 
 Reporting on their mission during the annual convention of the Photographers’ Association 
of America a few months later, Rockwood told the gathered photographers that he felt pretty 
confident the Photographers’ Copyright League had “scotched” the two bills. Photographers were 
safe – for now.92  
 Photographers mostly responded positively to the lobby against the Hicks Bill and the 
Shafroth Bill, sending letters to the League’s secretary in which they described their own problems 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
90 Likewise, an article in Wilson’s Photographic Magazine in 1897 described the habit some publishers had of obtaining prints 
for reproduction in their pages and then claiming copyright to the plates made from those prints, subsequently offering 
them for sale on the market “for advertising purposes.” While such practices clearly injured the photographers whose 
ability to profit from the images was diminished by such actions, the author of the article insisted that the practice was 
mostly “very annoying to the sitters,” who might find “that portraits of themselves taken, perhaps, as art or figure 
studies” had been thus utilized.” Again, a claim for photographers’ copyright was backed up by a claim for sitters’ 
privacy. Walter Sprange, “Facts Concerning Copyright and Reproduction,” Wilson’s Photographic Magazine 34, no. 482 
(February 1, 1897): 83-86. The reference to “art or figure studies” probably implies potentially revealing poses, making 
the described “annoyance” even worse. 
 
91 “More About the Copyright Crisis.”  
 
92 “Photographers’ Association of America. Official Report.” 
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with unscrupulous pirates and their outrage at the law’s failure to protect them.93 One photographer 
who operated a portrait studio in Pittsburgh forwarded a copy of a letter protesting the bills that he 
had sent to Senator Hicks, to Wilson’s Photographic Magazine. In an accompanying letter to the editor 
he added that “photographers have much to contend from irresponsible parties, who copy our 
pictures for all sorts of designs, and frequently to the mortification of parents and guardians,” – thus 
aligning, once again, concerns over privacy violations with those over photographic copyright 
infringements.94 For a while, this would be the main argument advanced by the proponents of 
photographic copyright.  
 
8. 
78,817 photographs were copyrighted between 1870, the year the Library of Congress began to keep 
track of these figures, and 1898, the year after the Hicks and Shafroth Bills had been introduced and 
“scotched.” That comes down to less than three thousand a year; while it would be difficult to know 
what to compare it to, the number seems fairly small, and probably confirms the complaint, often 
heard in those days, that copyright registration was simply so laborious, and the protection it granted 
against infringement so insufficient, that most photographers simply decided to forego the 
protection altogether.95 In a letter to the St. Louis and Canadian Photographer in 1900, Falk implored 
what he referred to as “this strange apathy concerning photographic copyright” that seemed to beset 
most photographers.96 The Photographers’ Copyright League sought not only to help photographers 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 
93 See letters to the editor printed in Ibid. 
 
94 Ibid., 197. 
 
95 James Eastus Price, “Copyright and Photograph,” Anthony’s Photographic Bulletin (June, 1898), no. 6: 168-171. 
 
96 Benjamin J. Falk, “Copyright and the American Photographer.” St. Louis and Canadian Photographer 24, no. 10 (October 
1900): 443-444. See also for instance S.L. Stein, “How Shall We Vitalize the Copyright League?” Wilson’s Photographic 
Magazine 38, no. 529 (January 1, 1901): 2-3. 
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succeed in court or to lobby for better copyright legislation; it also aimed to encourage 
photographers to copyright their work in the first place.  
 Photographic copyright, its proponents believed, offered more than “protection from 
thieves”: indeed, as one article in the Photographic Times reminded its readers in 1901, a copyright 
notice on a photograph “unquestionably lends it a tone, especially when the picture has been taken 
with the intention of presentation to a friend” – the Congressional sanction of photography as a 
work of authorship thus enabling a kind of conspicuous consumption. Also, the Photographic Times 
argued – and there it was again – copyright helped prevent the unauthorized “circulation of 
portraits” that Warren and Brandeis had written about a decade earlier, something that was 
especially important for female sitters: “Many pretty girls in rich costumes, and without, copyright 
their photographs to prevent their indiscriminate use by the wicked public.”97   
 The photographic press, which was becoming increasingly fractured with the introduction of 
magazines geared toward new kinds of amateurs, but a subsection of which still formed the glue that 
held the community of practice formed by professional and serious amateur photographers together, 
gave ample space to the League’s communications, and never failed to commend its work. “The 
question of copyright is a vital one to every person engaged in photographic work,” Anthony’s 
Photographic Bulletin wrote in 1898, “and it is to be hoped that those who are contributing their time 
and labor in the effort to obtain legislation which will enable the producer of work having a market 
value to reap the rewards of his labor, may have the hearty support and cooperation of their brother 
photographers.”98 Wilson’s Photographic Magazine meanwhile editorialized that “the copyright question 
is the most important issue before photographers to-day, and demands individual and co-operative 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 
97 William Alexander Miller,  “Copyright Protection for Photographs,” Photographic Times and American Photographer 34, no. 
7 (July, 1901): 289-300; Brandeis, “Right to Privacy,” 193. 
 
98 Falk et al., “The Photographers’ Copyright League,” 74.  
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action,” urging “all readers to join the League.”99 Copyright, in fact, was treated as a cause around 
which the photographic fraternity might once more coalesce, just as it had in castigating of William 
H. Mumler or in the fight against Cutting’s bromide patent. At the same time, it served to separate 
professional photographers, those who produced work with a “market value,” from those who took 
pictures just for the fun of it – it helped establish the boundary between serious photographers and 
frivolous, newly minted amateurs.  
 In the first decade of the twentieth century, the Library of Congress began convening a series 
of conferences to draft a bill that would result in “an omnibus revision and consolidation of the 
copyright laws.” Two of these meetings, in the spring and winter of 1905, were held in New York; a 
third one, in the spring of 1906, took place in Washington, D.C. The time between 1907, when two 
draft bills were introduced to the House and the Senate, and 1909, when President Theodore 
Roosevelt signed the bill, was spent on a series of Congressional hearings, revisions, and the 
lobbying of Conress by a number of interested parties.100 
 Benjamin J. Falk and other members of the Photographers’ Copyright League were actively 
engaged with this four-year drafting process, attending all conferences and hearings in New York 
and Washington and lobbying for “a just and fair provision for the protection of Photographic 
properties.”101 In December of 1906, after the draft bill had been through its first round of 
Congressional hearings, Falk wrote a letter to “the photographers of America,” telling them that the 
House and Senate Committees on Patents had been hearing opponents of the new copyright bill. 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
99 “A Broadside in Defense of Copyright.” Wilson’s Photographic Magazine 35, no. 497 (May 1: 1898): 193-197. 
 
100 Patry, “Copyright Law and Practice.” The major features of the revised act included, again, a broadening of the 
subject matter of copyright through an expanded list of protected works; an exemption for books and photographs of 
foreign origin from the manufacturing clause (one of the stipulations of the international copyright act of 1897 had been 
that foreign works could only be eligible for copyright if they had been manufactured in the United States; this 
requirement was now dispensed with); and an extension of the renewal term by 14 years bringing the maximum term of 
protection to 56 years. 
 
101 Falk, Benjamin J. “The Proposed New Copyright Law.” The Photographer 6, no. 138 (December 18, 1906): 120. 
 
	  
  271 
Falk, however, wanted the new bill to be adopted “IN ITS PRESENT FORM”: as it stood, the bill 
offered photographers “some measure of protection against infringers, who now transgress without 
fear of punishment.”102  
 The source of Falk’s worry? The American Newspaper Publishers Association had proposed 
an amendment to the law stipulating “that the reproduction of a photograph in any newspaper by 
the process known as stereotyping shall not be construed as an infringement of the copyright of 
such photograph.”103 This, of course, was an attempt at evading photographic copyright altogether, 
for, as Falk put it, it was “well known that all news-sheets are printed from stereotypes, and that a 
stereotype covers practically any known process of reproduction, halftone, line etching, etc.”104 He 
thought the proposed amendment  
the most unheard of and impudent attempt ever made to legalize robbery. The 
newspapers are trying to separate our profession from the other classes protected 
by copyright, so that they may use our work without our consent and without 
paying us.105  
Since the draft bill as it stood in December of 1906 gave photographers “the same protection for 
their work – no more, no less – than it gives other producing interests,” Falk was adamant that the 
bill be accepted as it was, and that no further changes be made. He called upon photographers to 
write to their Senators and Congressmen to demand support for the new Copyright Bill. “Tell 
them,” he implored, “what it means to have your work at the mercy of anybody who wants to use it 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
102 Ibid. This of course was rather disingenuous, for Falk, if anyone, had quite a track record of getting infringers to pay 
their dues. 
 
103 “The New Copyright Law.” Wilson’s Photographic Magazine 44, no. 62 (February 1, 1907): 82-84. 
 
104 Ibid. Large circulation newspapers were, indeed, almost all printed from stereotypes, but smaller publications could 
still use older technologies. Still, Falk seems to allude to the way in which a word describing a subset might come, over 
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for his own profit.”106  
 Photographers wrote to Falk as well as to their representatives to denounce the proposed 
amendment: “This amendment strikes me as the most charming attempt at highway robbery I ever 
heard of,” one photographer wrote; “Matters have indeed come to a pretty pass if a photographer is 
not entitled to copyright the product of his own brain – to say nothing of the license the newspapers 
will have if they are allowed to reproduce photographs of everything and everybody that come into 
their possession,” wrote another.107 Moreover, a third photographer wrote, “should this law pass with 
the proposed amendment, it will add further to the scandalous rights and privileges of yellow journalism, 
and seriously affect the protection of our patrons” – suggesting that privacy rights of individuals 
would dwindle proportionally to the copyright protection enjoyed by photographers.108 The privacy 
argument proved the most attractive for those advocating photographic copyright – an 
understandable rhetorical move, given the heightened concerns over privacy. Should the newspaper 
publishers get their way, an editorial in The Photographer predicted,  
not alone photographers but their patrons, the public, too, would be the sufferers. 
If such a right as asked for by the newspapers, namely, the privilege to use any 
photograph, copyright or not, in the form of a stereotype, practically without 
permission, were granted, the public would be unprotected from any misuse a 
newspaper might care to make of a photograph. The rights of the private person 
would be void.109 
In February of 1907, Wilson’s Photographic Magazine printed a petition form, composed by Falk, which 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
106 Falk, “Proposed New Copyright Law.” 
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urged its readers to sign and send to their representatives. “If adopted,” the petition said of the 
proposed amendment,  
all privacy rights in photographic portraits would be absolutely destroyed, even 
though such portraits bore the imprint of the United States Copyright, and you 
could no longer protect by copyright your own photograph, or that of your 
mother, wife, or daughter, from unauthorized publication by any newspaper.  
In its reference to wives, mothers and daughters, the petition echoed Representative Thomas’ 1888 
“Bill to Protect Ladies” and cleverly appealed to male legislators’ sense of responsibility by urging 
them to protect the women in their lives. In addition, it called on national pride by warning that the 
amendment, if accepted, would “lower the present high standard of the American photographer” 
compared with his European counterparts, and appealed to the age’s commitment to progress by 
suggesting that the bill would “eliminate the incentive for invention and that stimulus for doing 
better things which the Copyright law was designed to promote.”110 Still, the privacy argument was 
given center stage, all its paternalistic connotations included.  
 Was it disingenuous for the photographic establishment to invoke “privacy” in a debate over 
copyright? That might be putting things too starkly, although it was, if nothing else, rhetorically 
smart: while a photographer’s livelihood might not necessarily interest legislators or the public, the 
right to privacy could potentially affect everyone, and was therefore more likely to strike a chord 
with those in a position to shape the law. But the invocation of privacy in a debate over copyright 
was also a sign of how contested and unclear the concepts of copyright and privacy still were in the 
late-nineteenth and early twentieth centuries – especially in relation to photography. For a long time, 
photographers had assumed it was both their duty and their right to guard the negatives and 
portraits of their sitters, and it was simply convenient for them to hold on to that assumption in the 
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face of would-be copyright-detractors – even if an increasing number of editorial columns, law 
review articles, and lawsuits suggested another division of rights. 
 Whether it was due to Falk’s strongly-worded petition or not, in the end the Newspaper 
Publishers’ Association’s amendment failed to make it into the 1909 Copyright Act – an Act that 
would govern all matters copyright until the fourth general revision, in 1978, resulted in the 
Copyright Act that still forms the primary basis of United States copyright law today. But even if 
newspapers were not free to stereotype any photograph they wanted after 1909, the new Copyright 
Act did stipulate that “in the case of a newspaper reproduction of a copyrighted 
photograph…damages shall not exceed the sum of two hundred dollars nor be less than the sum of 
fifty dollars,” a marked decrease from the $5000 cap that had been set in 1897, and a clear 
concession to the demands of the newspapers. Legalized robbery it was not, but the publishers’ 
concerns over blackmailing and abuse must surely have been assuaged after that.  
 Still, the Photographers’ Copyright League could be content with a law that gave equal 
recognition to photography as it did to other works of authorship, and that did not allow 
newspapers to reproduce photographs at will; it also didn’t differentiate between “fine art” 
photographs and other photographs, a nod to the value inherent in all sorts of photographic work. 
The 1909 act, as Judge Learned Hand put it late, allowed protection for photographs “without 
regard to the degree of ‘personality’” which enters into them.”111 The new law also exempted 
photographs made abroad from the manufacturing clause – which meant that, unlike other works, 
photographs need not have been manufactured in the United States in order to enjoy copyright 
protection. This was a gain as well: after all, it would be hard to produce photographs of 
international subjects on American soil. And, while the new law set the fee for registration at $1 for 
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all works, it made an exception for photographs: if a photographer did not wish to obtain a 
certificate of registration, feeling that the copyright notice on the photograph ought to suffice, the 
required fee was only 50 cents, which somewhat lessened the burden on photographers. 
 
9. 
A side note: photographers’ rather paternalistic attitude toward sitters’ image rights existed even in 
contexts where commercial motives were less in play. During the forty years that he ran the 
photographic department at New York’s Bellevue Hospital, from 1868 till 1909, Oscar G. Mason 
worked for free, accepting no salary for what he saw as his public duty, and receiving only small 
recompense for expenses made. His photographs, meant for the progress of science and medicine, 
were not copyrighted either.112 Mason photographed patients before, during and after their 
treatments; these images were entered into the hospital’s record books, together with histories of the 
cases, for documentation and future reference.113 Physicians from other hospitals, and even from 
other cities, consulted the pictures as well, and doctors might use them in their lanternslide 
lectures.114 In addition, by the 1880s Mason worked together with physicians like George Henry Fox, 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
112 In an interview with the New York Sun, in 1890, Mason said: “If I were to bend my energies to making money out of 
my profession I would have little time to do the work which, in such a place as this, tells strongly in the interests of 
humanity and for the advancement of science.” He also feared that, if his position were paid, it would soon be preyed 
upon by competitors, and he’d quickly be ousted by those with better political connections. He did get paid for his work 
of photographing the unknown dead in the Morgue; at $5 per portrait, that came down to no more than $600 per year. 
Of course, there were indirect benefits to Mason’s position at Bellevue: it gave him status and a strong association, in the 
minds of others, with science and medicine; it also allowed him to experiment with technology and chemistry in order to 
meet the needs of the hospital. This would have made him well-equipped to take on outside jobs, which he did regularly. 
“Bellevue’s Photographer,” The Sun, December 7, 1890. See also Oscar G. Mason, “An Error and Its Remedy,” 
Philadelphia Photographer 11, no. 121 (January, 1874), for a description of one such job.  
 
113 Nineteenth Annual Report of the Commissioners of Public Charities and Correction, of the City of New York, For the Year 1878.  
New York: Department Press, 1879: 224. 
 
114 In his report to the Commissioners of Public Charities and Correction for 1869, superintendent Frey wrote of the 
more than twelve hundred paper prints made by the Photographical Department in that year that they had “been of such 
a character as to already attract the attention of the medical profession, not only in our immediate vicinity, but at a 
distance, and have called forth many expressions of interest and commendation.  Members of the medical profession 
begin to visit the department periodically, for the purpose of obtaining such photographs as pertain to each one’s more 
especial class of investigation. Many interesting cases of skin disease, fractures, and results of important surgical 
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Lewis A. Sayre and John Call Dalton, producing photographs for their treatises on brain anatomy, 
spinal disease, and skin diseases.  
 Although confidentiality had governed medical ethics from at least the Oath of Hippocrates 
onward, the decision on what to reveal and what to keep secret about a patient was for a long time 
“left to the physician’s discretion within the bounds of social or professional convention.”115 Medical 
photography, in recording, storing, and making available for exhibition a patient’s condition, 
naturally would have made questions of confidentiality – or, as we might also call it today, patient 
privacy – more immediate and urgent.  
 
      
Fig. 15. “Plastic Operations for Loss of Nose, Lower Eyelids, &C,” in Illustrated Medicine and Surgery I (1882): 37. 
Photographs by Oscar G. Mason. Fig. 16. “Favus Capitis,” in George Henry Fox, Photographic Illustrations of Skin Diseases, 
From Life (New York:  E.B Treat, 1879): 34. Photograph by Oscar G. Mason. 
 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
operations have been fully illustrated by series of photographs, which give opportunity for comparison and study not 
offered by any other means.” Tenth Annual Report of the Commissioners of Public Charities and Correction,  New York,  For the 
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 At the start of his career as a medical photographer, however, patient privacy seems to have 
been only vaguely on Mason’s mind. For instance, most of the patients that Mason portrayed for 
Lewis A. Sayre’s Spinal Disease and Spinal Curvature (1877), or for George Henry Fox’ dermatology 
atlas Photographic Illustrations of Skin Diseases: Forty-Eight Plates from Life (1879) and subsequent 
illustrated books on smallpox, cutaneous syphilis, and other afflictions of the skin, were entirely 
recognizable, adopting “classic,” carte de visite and cabinet card style poses or being documented in a 
more straight, “mug-shot” style.116 Also, during the 1870s Mason sometimes brought pictures he had 
made in the hospital to PSAI meetings and showed them to his fellow photographers.117 In 
December of 1873 for example he exhibited several photographs of “an inmate of Bellevue 
Hospital, who had been afflicted with elephantiasis.” To be sure, members brought photographs 
with them all the time, often to discuss the technical difficulties overcome in making them or to 
demonstrate the camera’s capabilities. Still, the stenographer’s notes of that meeting suggest that the 
patient’s rather spectacular condition was of more interest than the technicalities of taking his 
photograph: 
[The patient] weighed 460 pounds, and measured 48 inches around the right 
thigh. He was of a jovial disposition, and often made a quiet meal on a gallon of 
oysters. He has always resided in New York, and had never been in a warmer 
climate than Virginia. He had come to the hospital, not from any pain or trouble, 
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(Philadelphia: J.B. Lippincott & Co., 1877); George Henry Fox, Photographic Illustrations of Skin Diseases. Forty-Eight Plates 
from Life. Colored by Hand, New York: E.B. Treat (1879-1880). Still, as Erin O’Connor has observed, “Half artistic 
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other than that his weight had become so great, that he found it impossible to get 
back and forth from his house to his place of business. He was at the hospital 
only a few weeks before he died. He died very easily; was playing dominoes in the 
evening, and about two o’clock complained that he had trouble in his breathing, 
and died at eight the next morning.118 
 When it came to photographs, patient privacy seemed to be mostly a question of professional 
judgment and gentlemanly behavior on the part of the medical photographer and physician.119 
Talking about his work during the World’s Columbian Exhibition in 1893, Mason said that a medical 
photographer “should be respectful, and command respect from others. He should remember the 
responsibilities of his position, and maintain the dignity of his profession.” But even if that meant 
patients should be treated respectfully as well, it also meant that an individual patient’s inhibitions 
with regard to being photographed were made subservient to the public good and scientific 
progress. Patients, Mason said, should be received  
in a quiet, respectful manner, and if in any way reluctant to be photographed, 
which is seldom the case, they should be led to understand that all is being done 
for their own and others’ good.120  
Consent, then, was to be determined by the photographer, not so much the patient. In 1894, when a 
newspaper interviewed Mason about his work, the reporter wanted to know whether patients “often 
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object to having their ailments and imperfections reduced to paper in this way?” They did, Mason 
replied, but not as often as might be expected: “the average man or woman,” he said, took pleasure 
in being photographed “under almost any circumstances. I have seen women pose before my 
camera here with the air of professional beauties.”121   
 
             
Fig. 17. “Elephantiasis,” in George Henry Fox, Photographic Illustrations of Skin Diseases, From Life (New York:  E.B Treat, 
1879): 12. Photograph by Oscar G. Mason. Fig. 18. “Lichen Ruber,”  in George Henry Fox, Photographic Illustrations of 
Skin Diseases, From Life (New York:  E.B Treat, 1879): 68.  
 
 
 Even so, in one of Mason’s best known photographs, one now known as “Bellevue Venus” 
and originally published in Fox’s first dermatological atlas, a naked woman with a severe case of 
elephantiasis poses naked, but with a piece cloth covering her face. Another photograph of a patient 
suffering from lichen ruber, published in the same volume, has the patient likewise hiding her face – 
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and with that, her identity. Perhaps it was on account of the patients’ (near) nudity, or because of the 
severity of their conditions, that their faces were kept from the public; the covering of the faces does 
suggest some concern for privacy on the part of the sitter, the photographer, or both; it also suggests 
that patients’ willingness to be photographed might have been more complicated than Mason made 
it out to be.   
 When Mason was asked, by that same reporter in 1894, whether patients were given pictures 
of themselves, he replied:  
Not as a rule, although requests for them are very frequent. It is our aim to keep 
the pictures out of anything like general circulation, and nobody can obtain them 
without giving a very good reason, except, of course, the medical profession, 
whose motives we understand.122 
 In other words, only the medical profession, not even the patients themselves, knew what was best 
for the patient when it came to the taking and handling of his or photographs! The same 
paternalistic attitude that governed the photographic copyright and privacy debate, then, informed 
Mason’s attitude towards patients’ rights.  
 And with no legal protocols in place, the protection of patient privacy relied not only goodwill, 
but also a doctor’s or photographer’s abilities to remember and keep a promise. Late in life, George 
Henry Fox recalled how, after he had given a lanternslide lecture somewhere in New England, the 
lanternslide operator remarked that “one of those women’s faces shown on the screen was the very 
image of my sister-in-law.” Fox replied that “with so many people in the world it was not strange 
that some looked alike,” but, he confessed years later, he did feel “decidedly uneasy as I remembered 
that a picture of a private patient taken with the assurance that it was not intended for publication 
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had somehow got into the collection of cases from my clinic and that this particular patient came 
from this very city.”123   
 
10.  
As Falk and other photographers, as well as newspaper publishers and lithographers, were busy 
enlisting the right to privacy to back up their claims for and against copyright, and as medical 
photographers like Oscar G. Mason treated it as a matter of professional judgment on the part of 
the photographer, the subjects of photographs began to test the nature of that newly formulated, and 
not quite yet ratified, legal right to privacy for themselves – in court. In the end, the most prominent 
of these cases would result in the passage of precisely the kind of law that Senator Thomas had 
failed to introduce in 1888, making New York the first state to actually introduce privacy legislation. 
That lawsuit was Roberson v. Folding Box Co, and it had the nice coincidence of originating in 
Rochester, New York, also the birthplace of Spiritualism and Eastman Kodak.  
 When 18-year old Abigail Robeson, of Rochester, New York, sat for her portrait in 1900, a 
friend of her boyfriend’s used the resulting picture as the basis for a drawing, which he subsequently 
sold to the Rochester Folding Box Company. The latter used the drawing in an advertisement for 
Franklin Mill’s Flour: under the banner ‘Flour for the Family’ Roberson’s image was reproduced on 
twenty-five thousand posters and advertisements. Roberson sued the company, alleging that “her 
good name had been attacked, causing her great distress and suffering, both in body and mind, that 
she had been made sick and suffered a severe nervous shock, was confined to her bed and had to 
summon a physician.” In addition to an injunction preventing the defendants from further 
publication of her picture, she also sought damages to the amount of $15,000.124  
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 When the trial court decided in favor of Roberson, the Rochester Folding Box Company 
appealed on the ground that no proper cause for action had been stated; in other words, that the 
right to privacy which Roberson claimed had been breached simply did not exist. The Appellate 
Division Court affirmed the decision of the lower court, and was applauded for doing so by the New 
York Times: “So common now is the ambition to see one’s face in print, and so far has gone the 
habit of publishing private persons’ pictures with their good will, that many publishers have become 
demoralized and assume that everybody’s face is public property,” the newspaper commented.125 But 
everybody’s face was not public property: “a person’s features are private property, and if a new form 
of invasion of private property has been devised the law can keep pace with the times and step in to 
protect it.”126 
 Rochester Folding Box appealed once more, and when the case was heard before the New 
York Supreme Court, in 1902, Roberson lost. Warren and Brandeis’ carefully laid out argument 
notwithstanding, Judge Parker, writing for the majority, explained that there was no such thing as a 
legal precedent suggesting the existence of a right to privacy, and that he was wary of changing that 
state of affairs, lest a flood of privacy litigation be unleashed on the courts:  
If such a principle be incorporated into the body of the law through [judicial 
precedent], the attempts to logically apply the principle will necessarily result not 
only in a vast amount of litigation, but in litigation bordering upon the absurd, for 
the right of privacy, once established as a legal doctrine, cannot be confined to the 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 
125 “The Right of Privacy,” New York Times, July 25, 1901. 
 
126 Ibid. It appeared that this was especially true for beautiful people: “The justice says that one’s features or limbs, if of 
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restraint of the publication of a likeness, but must necessarily embrace as well the 
publication of a word picture, a comment upon one’s looks, conduct, domestic 
relations or habits.127 
The majority was slim, however. Justice Gray dissented on the ground that a lack of precedent 
didn’t mean the right to privacy did not exist. Like Warren and Brandeis, the New York Times, 
and a by now steadily increasing number of wary citizens, Gray believed that the law should try 
to keep pace with technological developments: “Instantaneous photography is a modern 
invention and affords the means of securing a portraiture of an individual’s face and form, in 
invitum their owner.”128 In 1903, and in response to the public outrage following Judge Parker’s 
ruling, New York state passed a law “prohibiting the unauthorized use of an individual’s name 
or picture for advertising or trade purposes.”129  
 In 1905, a similar case to that of Roberson came before the State Supreme Court of 
Georgia; this time the Court did decide that one’s features were, indeed, one’s private property. 
In Pavesich v. New England Life Insurance Co., the actor  Pablo Pavesich sued the New England 
Life Insurance Company, which had used his picture in an advertisement in the Atlanta 
Constitution. Pavesich’s portrait was printed next to that of a miserable looking man, with the 
accompanying text implying that Pavesich was happy and healthy because he had taken out life 
insurance, whereas the other sitter hadn’t. Pavesich, whose name wasn’t used in the 
advertisement, argued that the ad was malicious and brought him into ridicule and contempt, 
and that it constituted a breach of privacy. The Court, led by Justice Cobb, ruled that there was, 
indeed, such a thing as a common law right to privacy, and that it had been invaded in this case. 
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Cobb cited Justice Gray’s decent in the Roberson case: “Security of person is as necessary as the 
security of property; and for that complete personal security, which will result in the peaceful 
and wholesome enjoyment of one’s privileges as a member of society, there should be afforded 
protection” – not only, he added, “against the scandalous portraiture and display of one’s 
features and person, but against the display and use thereof for another’s commercial purposes 
or gain.”130  
Fig. 19: Advertisement for Franklin Mills Flour, “Flour of the Family,” 1901,featuring Abigail Roberson. Source: 
Harvard University Press, http://harvardpress.typepad.com/hup_publicity/2011/08/who-owns-your-face.html. Fig. 
20. New England Life Insurance advertisement in the Atlanta Constitution (November 15, 1903): 9, featuring the actor 
Pablo Pavesich (left). 
 
Several cities and states followed New York’s example in trying to curtail the unwarranted 
“circulation of portraits,” decisions generally met with approval. When for instance Chicago passed a 
similar statute in 1905, the Chicago Daily Tribune applauded the decision: “The city council has taken 
steps to stop the Kodak nuisance. It is time. The persecution to which men are subjected who are in 
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any way in the public eye has been carried to lengths which are revolting and which have provoked a 
call for action on the part of the police.”131 Even public persons, consensus now had it, deserved 
some modicum of privacy. 
The photographic press, meanwhile, kept photographers abreast of privacy lawsuits and 
reminded them to be mindful of their legal and ethical duties. “In his methods of advertising, the 
photographer should be conservative and circumspect,” the St. Louis and Canadian Photographer wrote 
in 1906: 
His is an occupation in which it is very easy to overstep the bounds of 
conventionalism, and cause offence… Even in the street display which he makes 
of his work at the door of his studio, let him…see to it that full authority and 
permission is given before he goes even thus far, if he wishes to avoid all possible 
chance of trouble from this source, for what right or license has he otherwise, as a 
matter of fact, to make even this use of the property of another? None at all!132 
Meanwhile, with the “camera craze” not abating, professional photographers continued to feel 
the heat from amateur photographers, in terms of status as well as job security. Some professional 
photographers tried to get lawmakers to prevent amateurs from selling their photographs; a more 
common response, however, was a shifting of the blame for privacy invasions from newspapers to 
“Kodak fiends.” 133 As more lawsuits were fought involving photographic invasions of privacy, the 
photographic press seized upon such cases to denounce unscrupulous amateurs.134 In 1911, for 
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instance, Abel’s Photographic Weekly wrote that “the laws restricting the camera fiends might well be 
made more rigorous than they are…A society belle has good cause for not feeling flattered when she 
finds her picture on the same page and perhaps in the next column with one occupied from the 
choice exhibit in the ‘rogues’ gallery.”135  
As privacy statutes were made into law in state after state, and as courts began to validate the 
right to privacy, the topic of photographic ethics began to feature prominently in the photographic 
press and among photographic societies. In 1906 for instance, photographer Pirie MacDonald told 
professional photographers that “every other profession that we know of that has been established 
for any length of time has found itself forced to a system of ethics” and that it was time for 
photographers to come up with a code of their own.136 Among the duties that every photographer 
should be mindful of, MacDonald continued, the duty he owed the patron was the most important – 
which included recognizing and honoring of the patron’s right to privacy: 
When it comes to a matter of the rights of the customer in the negatives which we 
have made we have been very prone, many of us, to forget, or to at any rate elide, 
the importance of the value of the privacy of the customer. We must definitely get 
down to some line of procedure; we must get down to an understanding, each 
photographer with the other, as to exactly how far the line of privacy does go, as to 
exactly what the customer is entitled to and what the photographer is entitled to, so 
that if a photographer transgresses that law which we have agreed is to be followed, he will 
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be cut of from communion with us because he is not an honorable man according 
to the voice of photography as expressed in its ethics.137 
In other words, even as the sitter’s right to privacy was getting an anchor in legislation and judicial 
decisions, professional photographers continued to see it as a matter of good professional behavior, 
as something that “good” photographers could be trusted to protect of their own accord. Likewise, 
a photographer named W.A. Pryor told the members of a photographic state association that in 
order to “rise the standard and esteem in which our profession is held by the public,” photographers 
“must at all times guard well the rights of our patrons in the negatives in our possession, so that they 
will feel perfectly sure that their pictures will not be improperly used.”138 In 1915, during the 
National Convention of the Professional Photographers’ Association of America (with which the 
National Photographic Association had merged in the 1880s), a “Code of Ethics” was presented to 
the members and ratified at once. Ranking seventh among nine clauses, the code stipulated that “the 
best interests of the patron should at all times be the first thought of the professional 
photographer.”139  
By the first decade of the twentieth century, then, photographers and publishers had reached 
something of a cease-fire with regard to photographic copyright, while sitters could feel reassured by 
both statutes and legal precedent that their right to privacy would be recognized and protected. 
Privacy was no longer the theoretical, ill-defined right that photographers could claim it was their 
duty to protect; but also, photographic copyright was no longer the contested concept it had been 
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for much of the nineteenth century. Photographers were authors who deserved to control their 
work; but sitters, too, had the right to control their faces. A fledgling photojournalism began to 
replace rampant piracy, and the “tone of … business relations” between photographers and 
newspapers improved accordingly, as Falk concluded contently.140 The Photographers’ Copyright 
League continued to assist photographers, retaining a general counsel for the League in 1913 who 
was always at the ready to represent photographers whose copyright had been infringed.141 The 
constitutionality of copyright’s extension to photographs was rarely questioned any longer; in fact, 
over time the courts “used various techniques to broaden and stretch the meaning of what allowed a 
photograph to cross the originality threshold,” which finally resulted in the “dissolution of the 
distinction between the ordinary photograph and the artistic or authorial photograph.”142 In the 
1890s, Falk had argued that a photographer’s influence on a picture could be as seemingly simple as 
taking the photograph at the right moment and in the right place; by 1920, four decades after Burrow-
Giles v. Sarony, one Judge observed that “no photograph, however simple, can be unaffected by the 
personal influence of the author.”143 
The market for cabinet cards began to decline after 1900, as the launch of the Theatrical 
Magazine and other illustrated magazines enabled readers to acquire the portraits of multiple stage 
celebrities at the price of one publication.144 Benjamin J. Falk moved away from the card business 
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and began to make money supplying those magazines with photographs – which, of course, he 
always made sure to copyright.145 Celebrities, to whom privacy laws offered less protection on 
account of their being “public figures,” and who also couldn’t resort to copyright in order to control 
the circulation of their images, were soon emboldened by an even newer right: that of publicity.146 
And, decades later, with the fourth general revision of the Copyright Act in 1976, the registration 
requirement that had bothered Falk and the Photographers’ Copyright League for so long was finally 
eliminated: from then on, publication automatically bestowed copyright upon a work.147 
 
11. 
In January of 1869, the American Law Register published an article titled “The Legal Relations of 
Photography.” Its author speculated on the various ways in which photography might aid the law, as 
well as the new kinds of legal controversies that might arise surrounding photographs. Among those 
latter situations, he imagined one in which “a likeness, once lawfully taken, were, without 
permission, to be multiplied for gain, the artist reckoning on the beauty or distinction of the original 
for an extensive sale.” He couldn’t think of any concrete examples just yet, but, he wrote, should 
something like that happen, “it might be considered whether there was not a violation of a sort of 
natural copyright, possessed by every person of his or her own features, for which the courts would be 
bound to furnish redress.”148    
 In 1869, the notion of a legal “right to privacy” was still so embryonic that an author, in 
grasping at its contours, had to make an analogy with another, better-known right – and that right 
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was copyright. For half a century, if not more, debate, activism and litigation surrounding 
photographic copyright and, later, the right to privacy had had a steady presence within the 
photographic community. Copyright protection had been tied up with the admission of 
photography to the “elite domain of art,” sure, but it had involved so much more. The insistence on 
copyright had been a form of boundary-work that helped distinguish “artists” from “mere 
mechanics” and set professional photographers apart from the new mass of photographic amateurs. 
At the same time, the denunciation of privacy invasions, whether by lithographers, newspaper 
publishers or “Kodak fiends,” helped set the “reputable artist” apart from those shameless men who 
sought to victimize “pretty faces” and “society belles.”149 Finally, the paternalistic notion that 
photographic copyright would enable benevolent and reputable photographers to protect their 
sitters’ privacy emerged out of and helped reinforce an understanding of photography as a 
gentlemanly pursuit, and of the professional photographer as a trustworthy figure.  
 Photography was often referred to as “a progressive art” by its nineteenth-century 
practitioners and advocates, and it is not hard to see why: from the moment of its inception in 1839 
onwards, photography’s technology and uses went through several iterations – from studio 
portraiture to instantaneous, surreptitious picture-taking in the streets; from fairly expensive, unique 
daguerreotypes to mass produced and heavily trafficked cartes de viste and cabinet cards; from semi-
private pictures treasured in personal homes and albums, to a mass medium of communication, 
adorning anything from advertising billboards to magazines and newspapers. Photographs, 
meanwhile, turned out to be capable of deception, truth-telling, entertainment, documentation, and 
artfulness; the medium was employed by police authorities, doctors, and social reformers, but also 
by pornographers, counterfeiters, and sensationalist editors. In fact, what made photography 
potentially deficient as a form of art, was precisely what made it suitable for purposes of law 
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enforcement: “The credit which has been denied to photography on the score of art capacity must 
be conceded to its literal fidelity in rendering facts,” one journal wrote in 1866: “That it is not 
imaginative, that it cannot modify or omit details from its presentments, becomes, in many cases, its 
cardinal virtue.”150  
 Photography’s “identity,” therefore, was fractured and ever-changing, expanding and 
diversifying as time went by, taking on a different cast depending on who was doing the beholding. 
Fundamental questions about its nature – about what it meant for photographs to be “traces,” 
“shadows,” or “portions of nature herself” – and about the nature of the photographer – whether 
he was a “mere mechanic” or an “artist,” a teller of truths or an aggressive thief – could be debated 
over and over: as such, photography was always something of a new medium, and any change in 
technology or use brought along a new (or newly reignited) set of conflicts, hopes and fears – and, 
with that, new sets of stakeholders that struggled to define the medium according to their own 
agendas.  
 Copyright goes to the heart of some of the most fundamental questions raised by the always 
somewhat new medium of photography: questions of authorship, ownership, and control. As a 
right, it stands on the border between public and private, a border that photography continued to 
challenge throughout the nineteenth century and into the present day. The question of who was the 
author, and therefore owner, of a photograph, formulated so pointedly by Constant Guillou in 1868, 
continued to be a source of conflict for so long because the technology itself facilitated a multitude 
of answers, and because the professional, financial, and cultural stakes in the answer became only 
higher as images penetrated ever more deeply and widely into all facets of social, cultural, and 
political life.  
 Like copyright, the right to privacy is located on the border between public and private; it, too, 
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is ultimately about ownership and control. Photography was one of the reasons that the debate 
about the right to privacy arose in the late-nineteenth century, and at the same time, the right to 
privacy was quickly enlisted by those involved in the battle over photography’s identity and 
copyrightability to help each party back up their claims.  
 While questions over photographic copyright, ownership and authorship continue to be raised 
today – for instance when it comes to the ownership of satellite images, security camera images, or 
monkey selfies – it’s hard to imagine that the right to privacy would still be invoked in those 
debates.151 Not because photography-related privacy questions have all been resolved by now – one 
only need to think of Google Streetview, security cameras, or celebrity selfie-hacks to know that 
these questions, too, are ever present. But, ever since those initial decades in which the right to 
privacy was just being formulated, and photographers and publishers could put themselves forward 
as the trustworthy guardians of these rights, and could tie them up with arguments for or against 
copyright, the right to privacy has become more defined, more crystallized, and less dependent on 
copyright claims. Like copyright, it, too, has expanded, involving no longer just the protection of 
one’s image against the unauthorized appropriation by photographers, advertisers, or newspaper 
publishers, but also the protection of one’s body, one’s personal communications, one’s data, and so 
on, from government and corporate intrusion.152   
 So to sum up this third and final Section, around the turn of the century, a small but 
prominent subset of photographers increasingly felt the need to define and enforce photographic 
copyright because of a set of social, cultural, and technological changes that included the rise of 
celebrity culture, of advertising, of amateur photography and of sensational and illustrated journals; 
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these same circumstances gave rise to a greater cultural and legal awareness of the importance of the 
right to privacy; and these two rights – copyright and the right to privacy – met, interacted, and 
clashed in contests over property rights in photographs. Another claim of this Section has been that 
nascent notions about the right to privacy were quickly coopted by the very entities it was meant to 
keep at bay – photographers and publishers as they fought over copyright. What this complex triad 
of privacy, copyright and photography reminds us of, I think, is that the border between public and 
private, which is where both copyright and the right to privacy reside, is ever-shifting, in a state of 
constant redefinition and negotiation among its various stakeholders and always challenged by new, 
or altered, technologies. Perhaps it is this constant negotiation that is its very purpose – perhaps the 
elusiveness of the line between private and public is what binds societies together in an enduring 
conversation over where it ought to be. If that’s the case, then we can count on photography, in its 
ever-morphing form, to help keep that conversation going for a long time to come. 
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Epilogue: Lessons From a Perennially New Medium 
 
In or around 2012, New York-based art photographer Arne Svenson inherited a 500 mm telephoto 
lens. Whereas the previous owner had used the lens to spot birds, Svenson, who lived in 
Manhattan’s Tribeca neighborhood, decided to train it on the apartment building across the street 
instead. This being sort of building that features floor-to-ceiling windows, it offered, as a reporter 
visiting Svenson mused later, “a panorama of urban living: rows of families in high-visibility nests.”1 
Over the course of the following year, Svenson photographed the building’s residents whenever they 
were home, an “obsession” that resulted in thousands of pictures taken unawares.2 The project was 
meant as a meditation not only on daily domestic life, but also on the somewhat contradictory 
combination of anonymity and lack of privacy that a densely populated city like New York inflicts 
upon its inhabitants. 
 In the spring of 2013, Svenson exhibited a selection of his photographs at a Chelsea gallery 
under the title “The Neighbors.” They showed private moments in the everyday lives of New 
Yorkers: a man sleeping on a couch in the middle of the day; a dog staring out the window, looking 
weirdly contemplative; a pregnant woman and her husband, both in bathrobes, reading the news 
over breakfast; a woman kneeling on the ground, cleaning. None of the people represented in the 
images were recognizable, their faces averted or obscured by curtains, or cut off by the picture 
frame. But then there was this one photograph, “Neighbors #6,” in which a woman held a diaper-
clad baby upside down, while the baby’s sister, a toddler dressed in a swimsuit, cuddled the little 
boy’s face, in a gesture of comfort perhaps, or play. And there was this other one, “Neighbors #12,” 
showing that same toddler held aloft by her mother. In both cases, the children’s faces were, if not 
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exactly pictured head-on, fairly identifiable.  
 In response, the parents did what many parents (or spouses, or photographic subjects 
themselves) have done before them: they sued. Taking Svenson to court, they sought damages and 
an injunction, citing a violation of their statutory right to privacy. This of course was the right that 
had been enacted by New York State Legislature in 1903, following the public outcry over the New 
York State Appellate Court’s ruling in Roberson v. Rochester Folding Box Co. For more than a century, 
the statute (sections 50 and 51 of the Civil Right Law, to be precise) has prohibited the unauthorized 
use of a person’s “name, portrait, picture or voice” for advertising purposes and for purposes of 
trade. The plaintiffs argued that, since the photographs were exhibited at the gallery for sale, and 
since they had also appeared in newspaper articles announcing – advertising – the exhibition, 
Svenson’s unauthorized capture and circulation of their children’s faces constituted just such an 
infringement. The New York State Supreme Court, which heard the case in late summer of 2013, 
dismissed the suit, and the parents appealed; but last year, in April of 2015, the New York State 
Court Appellate Division upheld the ruling of the lower court, and dismissed the suit once more.3   
 In its opinion, the Appellate Court, citing Warren and Brandeis’ 1890 article “The Right to 
Privacy,” observed:  
Concerns over privacy and the loss thereof have plagued the public for over a 
hundred years. Undoubtedly, such privacy concerns have intensified for obvious 
reasons. New technologies can track thought, movement, and intimacies, and 
expose them to the general public, often in an instant.4  
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Still, the Court pointed out, it was also true that the provisions in New York’s privacy statute are 
“not applicable to newsworthy events and matters of public concern,” an exemption meant to 
“protect the press’s dissemination of ideas that have informational value.” Over time, this 
exemption has been applied to other forms of expression besides journalism as well – including 
artistic expression. And, the Court reasoned, since Svenson’s photographs were works of art, the 
terms of New York’s privacy statute did not apply in this case.5  
 The New York State Appellate Court rendered its decision regretfully: it noted that the case 
highlighted “the limitations of New York’s statutory privacy tort as a means of redressing harm that 
may be caused by this type of technological home invasions and exposure of private life,” and called 
upon the legislature to “revisit this important issue” – in other words, to reform the statute as it 
stood, because technological change had caught up with reality, and the law needed another update.6  
 Whether such reform is forthcoming any time soon – and whether, if it were, it would be 
successful – remains to be seen.7 Either way, the Court’s plea for legislative action, even as it 
dismissed the specific case at hand, serves to remind us that the reciprocal relationship between law 
and photography is an enduring one indeed. It reminds us also that when it comes to photography, 
“professionalism,” in the form of photojournalism or art photography, with their implied public 
service functions, can trump privacy – and that this is true today as much as it was in the late-
nineteenth century, when the nascent debate over privacy was initially subsumed into a debate over 






7 As it happened, in March of 2015, Arkansas lawmakers passed a privacy bill requiring photographers to get written 
consent from the people they photograph, even in public places. In response, professional photographers wrote to 
Governor Asa Hutchinson to object the bill, and with success: Hutchinson vetoed the bill, believing it to be “over 
broad” and “vague,” and likely to “have the effect of restricting free speech.” Michael Zhang, “Arkansas Privacy Bill 
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photographic authorship, and the special privileges society grants its professional class.  
 
      * 
“The historian’s task,” as historian Alan Trachtenberg has put it, “resembles the photographer’s: 
how to make random, fragmentary, and accidental details of everyday existence meaningful without 
loss of the details themselves.”8 This dissertation has been motivated by a desire to make the 
fragmentary and accidental details of the past meaningful for the sake not only of the past itself, but 
also for the present. Without losing sight of the pastness of the past’s details, it seems clear to me 
that the intersections between law, technology, and professionalization are as relevant in our current 
moment of media change as they were in the nineteenth century.  
After all, in the twenty-first century the increased digitalization and networking of people, 
things, and communications give rise to worries over the supposed end of privacy as well as to 
questions regarding copyright reform, the changing division of labor between professionals and 
amateurs, and new, technology-enabled forms of collaborative behavior.9 What is more, the 
photography that was a new medium in the nineteenth century is more pervasive today than it has 
ever been; and it too continues to raise such questions – as the example of Arne Svenson, for one, 
reminds us. A look at how lawmakers, editors, professionals, and commentators responded to these 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
8 Alan Trachtenberg, Reading American Photographs. Images as History: Mathew Brady to Walker Evans (New York: Hill and 
Wang, 1989): xiv. 
 
9 On (the end of) privacy, see for instance Jonathan Zittrain, The Future of the Internet and How to Stop It (New Haven: Yale 
University Press, 2008) or Garret Keizer, Privacy (London: Picador, 2012) and Theresa Payton and Ted Claypoole, Privacy 
in the Age of Big Data: Recognizing Threats, Defending Your Rights, and Protecting Your Family (Lanham: Rowman & Littlefield, 
2014); see also Dave Eggers, The Circle, (New York: Knopf, 2013).  
On the amateur / professional divide, see Andrew Keen, The Cult of the Amateur: How Today’s Internet is Killing Our Culture 
(New York: Crown Business, 2007); on new forms of collaboration, see Clay Shirky, Here Comes Everybody: The Power of 
Organizing Without Organizations (New York: Penguin, 2008).  
On copyright and copyright reform, see for instance Siva Vaidhyanathan, Copyrights and Copywrongs: The Rise of Intellectual 
Property and How It Threatens Creativity (New York: New York University Press, 2001); Lawrence Lessig, Free Culture: How 
Big Media Uses Technology and the Law to Lock Down Culture and Control Creativity (New York: The Penguin Press, 2003); and 
Lewis Hyde, Common As Air: Revolution, Art and Ownership (New York: Farrar, Straus and Giroux, 2010).  
 
	  
  298 
questions when photography was a new medium and a new profession for the first time may, I 
think, enrich not only our understanding of the past but our experience of the present as well, by 
putting it in historical perspective and by suggesting points of continuity as well as of change.  
Because much, of course, has changed since the days of Mason and Mumler and Seeley and 
Snelling and Wilson and Falk. The photographic community that dominated American photographic 
practice for much of the nineteenth century – a community of practice consisting of wealthy 
amateurs and “respectable” professionals united by a shared ethic of openness, collective 
innovation, and genteel masculinity – is long gone. “We are all photographers now,” from cell-
phone wielding amateurs who use the camera to communicate, commemorate, and document the 
most banal moments of our everyday lives, to a diversified professional class that comprises 
photojournalists, documentary photographers, fashion photographers, celebrity photographers, 
medical photographers, architectural photographers, and many more specializations.10 (According to 
at least one estimate we now collectively make somewhere around 350 billion photos a year: this 
means that every two minutes, mankind produces more photographs than all of the photographs 
made in all of the nineteenth century combined.11)  Each of these specializations has its own set of 
values and norms: for instance, what is perfectly fine and permissible in terms of staging and 
manipulation in one area is anathema in another, and no one would attempt to set across-the-board 
rules.12 Men, women, children, and teenagers of all social classes and ethnicities engage in 
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photography today, with as many purposes as there are individuals; and a whole range of magazines, 
online journals, blogs and photo sharing websites cater to the needs of each. Homogeny, however 
tenuous and imaginary it may have been when the first photographic journals were launched in the 
1850s, is utterly unimaginable today. 
Equally unimaginable in the early twenty-first century is the collective innovation, the “peer 
production” that undergirded the development of photographic technology in the mid- to late-
nineteenth century. Back then, it was perfectly normal for the photographic community to conceive 
of photography as a science and a “progressive art” – which meant, among other things, that users 
were also producers, that photographers conducted experiments and shared the results freely, that 
technological development was a collective process in which credit, not money, was the highest 
reward. This community was elitist, sure, but it was also, in a qualitative sense, “democratic”: the 
means of production were, in principle, open to all, and all were welcome to participate in the 
construction of photography.  
Today, of course, only a minority of photographers masters a full comprehension of the 
technology that goes into a camera – let alone the ability to build one for themselves. As most 
cameras today are digital, they sport components sourced from all over the world, and function in 
ways that are governed by patents or corporate secrets. Back then a “patent war,” like the one over 
James A. Cutting’s bromide patent, meant a community of photographers banding together to 
defeat the patent owned by one individual inventor because they believed it covered what was, in 
fact, “everybody’s property.” Since the end of the nineteenth century, photography-related patent 
wars have been waged not between individual photographers but between large corporate entities – 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
an Italian documentary photographer – ostensibly over a technicality, although the more likely reason was that so many 
photographers, editors and curators had protested the fact that the photographer had staged some of his photographs. 
See “Debating the Rules and Ethics of Digital Photojournalism,” New York Times Lens Blog, February 17, 2015, accessed 
December 2015: http://lens.blogs.nytimes.com/2015/02/17/world-press-photo-manipulation-ethics-of-digital-
photojournalism/; and Rachel Donadio, “World Press Photo Revokes Prize,” New York Times, March 4, 2015, accessed 
December 2015: http://www.nytimes.com/2015/03/05/arts/design/world-press-photo-revokes-prize.html?_r=0. 
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the protracted dispute between Eastman Kodak and Polaroid in the twentieth century being the 
most prominent example.13 Many, many more people practice photography today than did in the 
mid-nineteenth century – and if “democracy” can also be said to equal “quantity,” then surely this 
represents a democratization of this important representational tool.14 At the same time, for most if 
not all of today’s photographers the camera has verily become a “black box” – and in light of the 
scientific hopes and values attached to the medium in the nineteenth century, values of openness 
and shared knowledge, this constitutes something of a loss.15  
Although it should be said that the Internet, much like the magazine press in the nineteenth 
century, has enabled a worldwide community of professional photographers and serious tinkerer-
amateurs to come together on blogs, forums, and websites to discuss and test the latest cameras, 
lenses, and software, to ask questions, and to share knowledge, often complete with homemade 
video tutorials.16 In this online world, the technology of photography may no longer be commons-
based, but the tricks, tweaks, techniques and tools of the photographer often still are. 
 In the mid-nineteenth century, photography was so new that it was entirely credible, to a 
pretty large subset of society, that the camera’s ability to render the invisible visible extended to the 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
13 See Ronald K. Fierstein, A Triumph of Genius: Edwin Land, Polaroid, and the Kodak Patent War (Chicago: American Bar 
Association, 2015). 
  
14 For a negative interpretation of this “democratization,” see for instance Stuart Jeffries, “The Death of Photography: 
Are Camera Phones Destroying an Art Form?” The Guardian, December 13, 2013, accessed December 2015: 
http://www.theguardian.com/artanddesign/2013/dec/13/death-of-photography-camera-phones. 
 
15 A “black box,” in science and technology studies, refers to a device or object or process, the inputs and outputs of 
which are known and understood, even if its internal workings are not. Eastman Kodak’s famous slogan, “You Click the 
Button, We Do the Rest,” can be said to capture the first time photography became a black box for many users: amateur 
photographers understood the input (clicking the button) and the output (a set of photographic prints, delivered to their 
doors), but not necessarily what went on in between (exposing a negative, developing it, printing from it).  
 
16 A prominent example in the United States is the blog PetaPixel, which was launched in 2009 with the goal to “inform, 
educate, and inspire in all things photography-related.” Recent entries include articles on topics ranging from how to use 
“a flat screen TV as a cheap and simple backdrop for product photos” to “an introduction to the many kinds of clamps 
used in photo shoots” to a new iPhone case that has a built-in selfie-stick. In its miscellaneous approach, publishing 
detailed product-testing to home-brewed tips and tricks alongside reports on legal or cultural implications of 
photography, PetaPixel very much resembles the nineteenth-century photographic press. 
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afterlife as well. By contrast, few in the twenty-first century would deem it possible for photography 
to capture the spirits of the dearly departed; in that sense the photographic community’s fierce 
policing of the boundaries of the photographic profession, and its commitment to constructing the 
medium as thoroughly of-this-world, have paid off. Most of us today know full well that 
photographs are entirely capable of lying: from the choice of a frame to post-hoc doctoring and 
manipulation, photographers are as capable of fiction as they are of telling the truth. And yet, despite 
many a Photoshop-related scandal and even more eulogies for photography as a truthful medium 
without equals, in the right context we still take photographs at face value, still believe them to be 
indexical traces of what once stood before the camera in real life, still accede photographs a degree 
of authenticity reserved for very few, if any, other representational tools.17  
This, too, may be thanks in part to digitalization and the Internet: specialized software makes 
it possible to retrace the various manipulations a digital photograph has undergone, which early last 
year led to the disqualification, for instance, of twenty percent of the final round contestants for the 
World Press Photo Award, a prominent prize.18 Moreover, countless websites and blogs are 
dedicated to detecting and publishing faked, posed, or heavily manipulated photographs, and 
exposés of such “hoaxes” often travel easily and quickly to other social media and news sites.19 In 
this way, policing photographic truthfulness has become something of a public exercise; which is not 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
17 On the “end of photography,” see for instance the symposium organized by SF MOMA in the Spring of 2010, titled 
“Is Photography Over?” at https://www.sfmoma.org/watch/photography-over/. See also for instance Fred Ritchin, In 
Our Own Image: The Coming Revolution in Photography (New York: Aperture, 1999) and Fred Ritchin, After Photography (New 
York: W.W. Norton, 2009); see also Stephen Mayes, “The Next Revolution in Photography is Coming,” Time, August 
25, 2015, accessed December 2015: http://time.com/4003527/future-of-photography/.  
 
18 “Debating the Rules and Ethics of Digital Photojournalism.” 
 
19 See for instance “Museum of Hoaxes,” which discusses photographic hoaxes old and new 
(http://hoaxes.org/photo_database), or the “fauxtography” section on Snopes.Com, a website devoted to confirming or 
falsifying popular memes:  A recent example of the latter concerns a discussion of a photograph taken by Turkish 
photojournalist Osman Sağırlı in December of 2014, of a young Syrian refugee holding her hands up to the camera as if 
surrendering to a gun. This photograph, Snopes assured its readers in a detailed factcheck, was not a fake. Dan Evon, 
“Hands Up or I’ll Photograph: A Popular Photograph Shows a Syrian Child ‘Surrendering’ to a Camera,” Snopes, 
November 19, 2015, accessed December 2015: http://www.snopes.com/syria-refugee-child-surrender/. 
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to say that serious photo-manipulation mischief, or even harm, has been rooted out; this policing, 
after all, can only ever happen after the fact.20 
 Also, whereas in the late-nineteenth century the right to privacy was still so embryonic that 
many photographers, commentators, and judges could claim that it did not exist, today privacy rights 
are firmly enshrined in statutory and common law. Subjects of photographs can fall back on these 
rights, and few photographic practitioners in the United States could feign an unawareness of their 
existence. At the same time, the proliferation of surveillance cameras, in the form of security 
cameras installed in public or private places or in drones, has taken the use of photography for the 
purpose of prevention and control to a whole new level compared to the nineteenth century. As 
such, the notion that the camera is a powerfully invasive tool, and that photography poses an 
especial threat to privacy, is prevalent once more.  
Finally, the nineteenth-century claim, often advanced by publishers, lithographers, and other 
“pirates,” that photographs could not be copyrighted because it was the sun, rather than the 
photographer, who had authored them, would not easily be made today – in fact, under the current 
Copyright Act, any person pressing the button on a camera automatically owns the copyright on the 
resulting image – no registration or fee is necessary.21 The camera may be a mechanical tool, but 
photographers, on the whole, are no longer considered mere mechanics: they are artists and authors, 
and their works, imbued with personality and vision, are shown in art museums, galleries, and sold 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
 
20 Think, for example, of the Sikh man who took a self portrait in the mirror, holding an iPad, and whose picture was 
subsequently Photoshopped to make him look as if he were holding a Koran and wearing an explosive vest, like the 
terrorists responsible for the November, 2015 Paris attacks. The doctored photo went viral, with various news outlets 
incorrectly identifying the man as one of the suspects, publishing his image in their newspapers and on their websites. 
Even though the hoax was discovered soon enough, this was clearly a case of photographic manipulation at its most 
damaging.  See Michael Zhang, “Someone Photoshopped this Sikh Guy, and Now the World Thinks He’s a Paris 
Terrorist,” PetaPixel, November 16, 2015, accessed December 2015: http://petapixel.com/2015/11/16/photoshopped-
selfie-of-sikh-man-widely-published-as-paris-terrorist/. 
 
21 An exemption is made for works made for hire. Also, while registration is not required for copyright protection, it is a 
prerequisite “before United States photographers can bring an action for infringement in federal court.” Nancy E. Wolff, 
The Professional Photographer’s Legal Handbook (New York: Allworth Press, 2007): 25. 
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by respected auction houses at pretty steep sums.22 Then again, digitalization and the Internet have 
made piracy easier than ever, if not routine – which poses a whole new set of challenges to 
professional photographers trying to protect their property. 
 
* 
In spite of those changes, the details of photography’s early past are still meaningful, and in some 
ways familiar, today – and not only to scholars interested in photographic history. After all, much 
has stayed the stayed the same, too. Many of the questions, confusions, and conflicts that 
surrounded photography when it was a new medium for the first time haunt us still – the case of 
Arne Svenson and his neighbors is but one reminder out of many that this is so. It’s as if these 
questions need to be answered time and again, as if these conflicts can only ever be partially 
resolved; it’s as if this confusion is an inherent part of our relationship with photography, not only as 
a technology but as a social practice and a powerful cultural idea as well.  
 I suppose this is so because photography – more, perhaps, than any other technology –
embodies both ends of some of modernity’s most cherished values. Taking a photograph can be an 
incredibly intimate and private process, and yet photography’s capacity to fix and make permanent, 
coupled with its inherent reproducibility and the photograph’s mobility, ensures that what is private 
always carries the potential of being made public. As a tool that “simply records” what stands in front 
of it, the camera is, still, the emblem of mechanical objectivity; at the same time, the fact that a camera 
is almost always operated by a human being makes it a very subjective medium as well. Its “indexical” 
nature – the photograph is “caused” by what stands before it – together with its seemingly easy-to-
interpret visual nature, makes photography a highly authentic format; at the same time its manipulability 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
22 For instance, Andreas Gursky’s “Rhein II” was sold, in 2011, for $4.3 million; that same year, Cindy Sherman’s Untitled 
#96 went for $3,9 million.  
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makes many of us cautious when it comes to taking photographs at face value. The camera is 
mundane, democratic – in the west, almost everyone owns one and operates it with abandon; and at 
the same time there is still a sizeable class of professional photographers – artists like Arne Svenson, 
but also photojournalists, fashion or celebrity photographers, and documentary photographers – 
who occupy a more elite position in both the collective imagination and in society.  
And so photography challenges us to engage with some of our most fundamental values, to 
hold them to the light, examine them, defend and uphold or redefine them. That it continues to do 
so is, again, not strange. After all photography, in its endless material and technological morphing – 
from silvered copper plate in the Daguerreotype era, to collodion-based negative-positive 
photography in the mid-nineteenth century, to mass consumer product at the end of that century 
and, today, to a medium defined by electronics, pixels, and digital display and distribution – can in 
some ways be said to be a perennially new medium. Its technological underpinnings, but also its social 
and cultural uses, continue to change and, with that, to surprise us.  
Take privacy, which became a topic of heightened social concern and public debate in the 
late-nineteenth century – and then, a legally protected right. Today, fears over the camera’s 
unprecedented ability to upend privacy as we know it have resurfaced, even if the right to privacy is 
now an established one – and these fears concern more than the possibility of being photographed 
by a voyeuristic neighbor. Camera-equipped drones and cameras hoisted onto Google Streetview 
cars or inserted into Google glasses for instance prompt a renegotiation of the expectations we can 
reasonably have regarding privacy in public space.23 In addition, the curious blending of the private 
and the public domain that occurs when millions of everyday people upload billions of everyday 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
23 See for instance S. James Snyder, “Google Maps: An Invasion of Privacy?” Time, June 12, 2007, accessed December 
2015: http://content.time.com/time/business/article/0,8599,1631957,00.html; and David Streitfeld, “Google Concedes 
that Drive-By Prying Violated Privacy,” New York Times, March 12, 2013, accessed December 2015: 
http://www.nytimes.com/2013/03/13/technology/google-pays-fine-over-street-view-privacy-
breach.html?pagewanted=all. See also Paulo Cirio’s “Street Ghosts,” http://streetghosts.net/, for an artistic reflection 
on these issues. 
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snaps to photo sharing websites like Instagram, Facebook, or Flickr, lead many a critic to declare 
that the end or death of privacy has finally come.24 It could be argued, of course, that privacy is 
always on the brink of extinction: that we notice its importance only when it seems to be threatened, 
that it is constituted precisely when it seems to disappear. If we assume this to be true, then the 
present-day debate about the end of privacy is less about its end than it is about its changing form; 
it’s part of a continuous conversation regarding the boundary between public and private, and where 
it is we want that boundary to be.  
 Or take copyright. While few people today would challenge the copyrightability of 
photographs, photographic authorship continues to raise questions. When, a few years ago, a 
Celebes Macaque monkey used the camera of a British wildlife photographer to take an incredibly 
charming series of selfies, disagreement immediately arose regarding the copyright on those images: 
did it belong to the photographer, who had set up the camera, or to the monkey, or to no one? In 
the wake of this ongoing dispute, the US Copyright Office has fine-tuned its copyright guidelines, 
stating that no copyright can be claimed on photographs authored by non-humans. Meanwhile, 
animal rights organization PETA has sued the wildlife photographer, demanding that all the 
proceeds made from the photographs be used to fund conservation efforts.25  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
24 Instagram, the website that was launched in 2010 and that lets users share photos and not much else besides, has 400 
million monthly active users who together upload more than 80 million photographs per day, while the one billion users 
of social networking website Facebook collectively upload more than 350 million photographs a day. See Instagram’s 
press page, accessed December 2015: https://www.instagram.com/press/ and Cooper Smith, “Facebook Users are 
Uploading 350 Million New Photos Each Day,” Business Insider, September 18, 2013, accessed December 2015: 
http://www.businessinsider.com/facebook-350-million-photos-each-day-2013-9?IR=T.  
On the end of privacy, see for instance “End of Privacy,” CNN Specials, 2010, accessed December 2015: 
http://edition.cnn.com/SPECIALS/2010/end.of.privacy/. See also Shane Ahern, Dean Eckles, Nathan Good, Simon 
King, Mor Naaman, Rahul Nair, “Over-Exposed? Privacy Patterns and Considerations in Online and Mobile Photo 




25 See Abbie Olheiser, “The Monkey ‘Selfie’ Copyright Battle is Still Going On, and It’s Getting Weirder,” Washington 
Post, November 11, 2015, accessed December 2015: https://www.washingtonpost.com/news/the-
intersect/wp/2015/11/11/the-monkey-selfie-copyright-battle-is-still-going-on-and-its-getting-weirder/.  
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As these examples show, many of the controversies that surround photography in the 
twenty-first century are fought over by constituencies – professional photographers, publishers, and 
photographic subjects – that are very similar to the constituencies fighting over them in the past. If 
we understand that these struggles were, in the nineteenth century, about many things at once – the 
interpretation of a technology, the establishment of professional authority and control, the 
jurisdiction of a professional domain, gender roles, notions of authorship and ownership – we might 
be better equipped to disentangle the different motives and agendas informing similar debates today. 
 Of course, it could be argued that what I’ve just attributed to photography – that it is bound 
to put our most cherished values into sharp relief – is equally true of other technologies. The 
Internet, for one, is a medium that causes many of the same fears, and inspires many of the same 
hopes today as did photography in the nineteenth century: community and peer production, 
invasion of privacy, increased powers of observation and understanding through the objectivity of 
big data; collective authorship; progress; loss of income for once established professional and 
occupational groups.  
 But this makes the history of photography only more, not less, important for those wishing to 
understand the mechanisms through which we shape our technologies and are shaped by them in 
return. For example, let us look once more at copyright. Over the past decades, the introduction and 
proliferation of digital media, the Internet and web 2.0, with their emphasis on and affordances for 
sharing, sampling, cutting, copying and pasting, have posed both technological and cultural 
challenges to traditional copyright regimes and the idea of creativity as original and individual. 
Emphasizing the collective, collaborative nature of the intellectual and cultural commons, legal 
scholars and media and communications scholars, together with copyright activists, have been 
critiquing copyright and its underlying assumptions, often with the additional aim of achieving 
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copyright reform or advocating alternative forms of intellectual property rights management.26 The 
history of photographic copyright and its hard-won defense as presented it in these pages may 
contribute to this revisionist project – by showing an earlier moment in which a new technology 
challenged the traditional underpinnings of copyright. 
 In other words, with a century and a half between then and now, the story of photography as 
a new technology and a new profession in the nineteenth century helps us to see the backstories to 
many of our present-day concerns, and to highlight each of the various interests informing those 
concerns. As such, this dissertation may offer both a window on the past and a looking glass 
through which to view the present. To point out parallels between the past and the present is not to 
suggest that nothing ever changes: clearly, a lot has changed, including the recognition of the right to 
privacy, photography’s turn into a digital and social medium, the purposes of surveillance to which 
photography is increasingly being put, and so on. What it does suggest, however, is that the 
questions that first began to be asked in the nineteenth century with regard to photography are 
never resolved completely: the formulation of answers is a collective and ongoing process, prodded 
and prompted by social, technological and cultural change.  
 This dissertation, then, was written with two separate, though not mutually exclusive goals in 
mind. The first was to show that a different history of photography is indeed possible, and that 
looking at the medium’s development with the tools offered by sociology and science and 
technology studies, is one way of writing such a history. I also hoped to bring to light the centrality 
of the law, in all its various incarnations, to that history; and to recast it as the history, in part, of a 
would-be profession coming into its own.   
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
26 Meredith L. McGill, “Copyright and Intellectual Property: The State of the Discipline,” Book History 16 (2013): 394. 
For examples of revisionist projects, see for instance Vaidhyanathan, Copyrights and Copywrongs; Lessig, Free Culture; and 
Hyde, Common As Air.  
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At the same time, I hope this dissertation helps remind us that many of the current hopes 
and fears surrounding new media did not originate with social media, or even with the digital age. 
These include the promises of social and scientific progress; the formation of new communities; the 
possibilities of knowledge sharing and open innovation; but also fears for the loss of authenticity; 
the end of privacy; and the complication of notions like creativity, ownership, and authorship. Many 
of these fears, hopes, and challenges find their precedent in the responses to, and struggles over, 
nineteenth-century photography. Of course, to observe the somewhat eternal nature of our 
ambivalence regarding technological change is not particularly new or insightful; and yet, in a time 
when it sometimes seems as though it was “social media” that killed privacy, or “the Internet” that 
made possible the sharing of knowledge and collaboration among relatively large, geographically 
dispersed user groups, there can never be enough reminders that to some extent, we have been here 
before. 
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